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STATEMENT OF QUESTIONS PRESENTED 


The questions in this case were stipulated by the parties 
and approved by this Court in its order dated oe 20, 1957. 
The questions, as stipulated, are as follows: | 

1, Did the F.C.C. violate the duty imposed upon it by the 
Communications Act of 1934 and its own rules in determining with- 
out a hearing that the allegations in Philco Corporation's protest 
did not show that the grant of Liens renewals to N.B.C. was im- 
properly made or otherwise not.in the public interest, when the 
protest contained allegations of fact purporting to show: (a) 
that the licensee had a inward. we history of antitrust Violations 
and unfair competitive practices and (b) that the grant resulted 
in undue concentration of control in the media of mass communica- 
tion? : 

(Appellee and Intervenor. agree that these issues were raised 
in the Notice of Appeal, but reserve the right to argue that the 
protest did not allege with particularity any facts tending to 
show that (a) or (b) were true.) | 

2. Did the F.C.C. commit reversible error in determing that 
facts alleged in Philco’s protest failed to show it to be a 
“party in interest", when Philco alleged that the grant caused it 
substantial economic injury.as a manufacturer ip competition with 
the licensee‘*s parent corporation and as an advertiser? 

(Tn the opinion of Appellee and Intervenor the first issue 
is properly raised only if the second issue is decided adversely 
to Appellee, and therefore Appellee and Intervenor believe the issues 
should properly be in the reverse order from that shown above.) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,166 


PHILCO CORPORATION, Appellant, 
| 


Vi. ! 


FEDERAL COMMUNICATIONS COMMISSION, Appellee, 


NATIONAL BROADCASTING COMPANY, INC., Intervenor. 


ON APPEAL FROM AN ORDER OF THE: 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE © 

Appellant's Statement of the Case is in some respects 
argumentative and in others inadequate in its presentation of 
the factual and legal background upon which the instant appeal 
arises, It is felt that a more complete statement of the rele- 
vant procedural steps and their background will be of assistance 
to the Court. | 

On July 18, 1957, the Commission granted without hearing 
the application of the National Broadcasting Company (herein- 
after NBC) for renewal of the licenses of its television broad- 
cast station, WRCV-TV, certain functions suxtiiary to the opera- 
tion of that station, and its standard broadcast Station, WRCV, 
all located in Philadelphia, Pennsylvania. The grant was expressly 


made "without prejudice to whatever action the Commission may 





~— oo 
deem appropriate at such time as presently pending anti-trust 
actions involving RCA and NBC may be terminated.” (R. 128) 

The applicant, NBC, is engaged in a number of different 
enterprises; two of its major business functions are the owner- 
ship and operation of radio and television broadcast stations 
and the operation of radio and television networks. (R. 31, 85) 
*Network broadcasting’ can be defined, for present purposes, as 
the simultaneous broadcasting of the same program over two or 
more interconnected aes As a network enterprise, NBC 
offers to advertisers the facilities of a chain of intercon- 
nected stations for the broadcasting of sponsored programs, and 
offers to stations network programs and sponsors. The over- 
whelming majority of stations in a radio or television network 
are not owned by the network organization itself but are, rather, 
independently “affiliated” with it. The Commission controls 
the relations which it will allow its broadcast licensees to 
have with network organizations, but it does not control, under 
present law, network activities as ae Wee does it, in au- 
thorizing the operation of a particular station by an organiza- 
tion such as NBC, which also engages in “networking", purport 


17 Compare the definition of ‘chain broadcasting’ by the Conm- 


munications Act as “simultaneous broadcasting of an identical 
program by two or more connected stations.” Communications Act, 
Section 3(p), 47 U.S.C. 8 1530p). See alsa National Broadcast- 
ing Co. v. United States, 319 U.S. 190, 194 n.1 


2/° See National Broadcasting Co. v. United States, 319 U.S. 
190; Commission Rules 3,131-138, 3.231-238, 3.658, 47 C.F.R. 
S §'3.131-138, 3.231-238, 3.658: 
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to license the network operation, 

On August 14, 1957, Philco Corporation (hereinafter Philco) 
filed a Protest against the grants to NBC, pursuant to Section 
309(c) of the Communications Act (47 U.S.C, § 309(c)). Philco 
alleged that it was a “party in interest”, within the meaning 
of that section, because it is, as a manufacturer of radio and 
other electronic equipment, in competition with the Radio 
Corporation of America (hereinafter RCA), and RCA, the sole 
stockholder in NBC, receives certain indirect kinds of adver- 
tising from NBC-owned television stations which kinds of adver- 

3 : 

tising are not available to Philco. As a further ground for its 
Standing to protest the grants to NBC, appellant alleged that 
NBC*s ownership and operation of television stations is a “basic 
prerequisite to the mode of operation now pursued by NBC as a 
network,” (R. 136) and that NBC's “option time” and “must buy” 
practices in its network operation injure Philco in its capacity 
as an advertiser seeking to use the television medium. (R. 137) 

The “option time” practice is a feature of the standard 
affiliation contract between the network organization and an 
independent station which requires the snes taal station to 
3/ These are (1) the statement at station ee that the public 
is receiving “a service of RCA”, (2) the carrying of news stories 
concerning RCA “to a degree which other news agencies do not fi nd 
justified by their news value”, (3) the statement made in associa- 
tion with network color television programs that RCA is “the pioneer 
and developer of compatible color", (4) the statement made, where 
applicable, that particular network programs (the example given was 
the program “Today") originate in the RCA Exhibition Hall, where 
RCA products are on display, and (5) the incorporation of RCA and 
RC into the call letters of a number of NBC stations (R. 133-136). 


Appellant also alleged that such advertising was enhanced by similar 
practices of NBC-owned standard broadcast and FM stations (R. 134). 





aa 
accept network programs during specified hours, subject to the 
limitations imposed by the Commission's rules. Rule 3,658(d) 
(47 C.F.R. & 3.658(d)) requires a minimum notice period for the 
exercise of the option, restricts the periods which may be 
optioned, and proscribes options which are “exclusive as against 
other network organizations” or which “prevent or hinder the 
station from optioning or selling any or all of the time covered 
by the option, or. other time, to other network organizations.” 
Rule 3.658(e) (47 C.F.R. 8 3.658(e)) secures to the affiliated 
station the right to reject network programs “which the station 
reasonably believes to be unsatisfactory or unsuitable” or which, 
in its opinion, are “contrary to the public interest.” The “must 
buy” practice is a network sales policy that requires network 
advertisers to order a specified minimum group of stations. 
Philco*s allegations with regard to these practices can best be 
presented by quotation in full (R. 137): 
By the combined devices of “network option time" 

and its “must buy” policy, which encompass all of its 

owned and operated television stations, as well as 

others, NBC has rendered the sponsorship of a network 

program in the preferred listening periods prohibitively 

expensive, and has foreclosed the use of those periods 


to Philco on any non-network basis other than spot 
advertising, This system deprives Philco of any vestige 


4 7 Rule 3.658(e) also secures to the affiliated station 

the right to cancel programs which have been accepted but 
which, in its opinion, are “contrary to the public interest" 

or to substitute for such a program another program “of out- 
Standing local or national importance.” For information on the 
origin of these rules, see National Broadcasting Co. v. United 
States, 319 U.S. 190, 202-206 and sources therein cited. 


5 / See Head, Broadcasting in America, p. 221 (1956). 
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of choice as to the markets in which it wishes to con- 
centrate sponsored-program television advertising, using 
NBC affiliates, even assuming willingness and ability to 
meet NBC*s exorbitant charges. 6/ 





With regard to the merits of the Commission action renewing 
without hearing the NBC licenses, appellant alleged in substance 
that substantial questions existed as to NBC's qualifications to 
be a licensee, in view of a number of suits nibs pending before 
various courts “alleging illegal practices on the part of RCA and 
NBC” (R. 137-145), the reports issued by a subcommittee of the 
House Judiciary Committee and the Staff of the Senate Interstate 


Commerce Committee raising questions “as to the propriety of a 





number of NBC*s practices” (R. 145-148), and RCA's entire past 
history, which allegedly displays a consistent attempt by RCA 
to gain a “monopoly of the non-telephonic communications industry 
and aS many as possible of its allied and supporting arts.” 
CR. 149-156) On the basis of these iseeictlinnt Philco requested 
that the NBC applications be set for hearing én the following 
issues (R. 157-158): | 
1. To determine whether the past history of anti- 
trust litigation and trade practices of RCA and of NBC, 
RCA’s wholly owned subsidiary, and the current practices 


of both as revealed by pending litigation, by Congressional 
injury, by the Commission‘s own files, and otherwise, 


I 
6/ "Spot advertising’, as used above, would ‘in general refer 
to short commercial announcements which are not a part of a 
particular sponsored program. See Head, Broadcasting in America, 
p. 200 (1956). 
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adversely reflect on NBC's character qualifications to 
own and operate this broadcast station in the public 
interest. T7/ 


2. To determine whether the renewal of the said 
license results in an undue concentration of the control 
of the media of mass communication in the Greater Phila- 
delphia area inconsistent with the public interest, con- 
venience and necessity and contrary to Section 3.636 of 
the Rules of the Federal Communications Commission, 


3. To determine whether the renewal of the said 
license, taken together with the ownership and control 
by NBC of media of mass communication, and affiliation 
therewith, both within and outside of the Greater 
Philadelphia area, results in an undue concentration 
of control of such media inconsistent with the public 
interest, convenience and necessity and contrary to 
Sections 3.636 and 3.658 of the Rules of the Federal 
Communications Commission, 


7/ The Protest did not specify the particular Commission files 
to which this issue refers. It appears from appellant's brief, 
however, (App. Br. 12-14), that it intended to refer here to 
the Commission*s Network Study. That investigation was instituted 
in November, 1955 to provide a basis for regulatory action by the 
Commission with regard to networks and for recommendations of such 
legislative action as may be desirable. Most, if not all of the 
Philco allegations touching upon NBC*s network practices are com- 
prehended within the scope of the Study, including the ownership 
and operation of broadcast stations by networks, the “option time” 
and “must buy” practices and the related interests, other than net- 
work broadcasting, of persons who own or operate networks. See 
Statement by the Network Study Committee of Purposes and Objectives 
« the Network Study, 1 Pike & Fischer, R.R. par. 34:2, pp. 34:5- 
4:7. 

On October 3, 1957, seventeen days after the release of the 
Commission decision herein, the staff of the Network Study Committe 
submitted a partial report and recommendations based thereon to 
the Committee. On October 9, 1957, this appeal was filed. On 
January 9, 1958, the Commission announced that it would, commencing 
on March 3, 1958, hold a public hearing “at which interested 
persons and organizations may have the opportunity to comment, 
primarily by way of oral testimony, on the findings, recommenda- 
tions and conclusions contained in the aforementioned Report.” 

1 Pike & Fischer, R.R., p. 34:9. The last date for the filing 
of Noticesof Appearance in this proceeding was January 31, 1958. 
As of that date Philco Corporation had filed no Notice of Appear- 
ance. 
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4, To determine whether, in view of the evidence 
adduced under the foregoing issues, the renewal of the 
license of WRCV-TV, Philadelphia, to NBC will serve the 
public interest, convenience and necessity. 8/ 

On August 26, 1957, NBC filed an Opposition to the Philco 
Protest (R. 161-185); Philco filed a Brief in Reply on September 
4, 1957 (R. 186-223), to which NBC filed an Answer on September 
9, 1957 (R. 224-231). On September 16, 1957, the Commission 
released a Memorandum Opinion and Order Sivas wen the Philco 
Protest, from which order the instant appeal is taken (R. 232- 
244). The Commission found that Philco lacked standing as a 
"party in interest” under Section 309(c) of the Act. All of the 
alleged injury to Philco as an advertiser and a portion of the 
asserted injury to Philco as a manufacturer related, it was 
pointed out, to NBC network practices, which would not be 
affected by renewal or lack of renewal of the Philadelphia 
Station licenses (R. 241). The remainder of the Philco allega- 
tions of injury, the Commission considered so speculative and 
of such little weight, in terms of "any real impact on Philco's 
competitive position”, that “it would make a mockery of the con- 
cept of ‘party in interest" to apply it to these facts.” (R. 241) 

Notwithstanding its finding that appellant was not a “party 
in interest” to the renewal of the NBC licenses, the Commission 
considered the Philco allegations with regard to the merits of 


| 
8/7 «It is to be noted that, although appellent purported to 
protest all of the authorizations which the Commission granted 
to NBC in Philadelphia (R. 130), it requested that its Protest 
be set for hearing on issues relating only to! p TAS television 
Station, WRCV-TV. 
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its action in the light of its own independent obligation to 
protect the public interest and on its own motion (R. 243). 
Speaking in this context, the Commission stated briefly that, 
with regard to the pending suits alleging violations of the 
anti-trust laws on the part of RCA and NBC, it adhered to the 
policy of awaiting action by the courts on unresolved complaints 
against licensees, conditioning any grants to those licensees 
pending judicial action so as to leave itself free to take 
such steps as it might deem appropriate in the light of such 
judicial action. See New Britain Broadcasting Co. 13 Pike & 
Fischer, R.R. 915. With regard to the alleged violations of 
its multiple ownership rules, the Commission stated that the 


Same questions had been raised in the past and resolved in 
favor of the applicant, (See National Broadcasting Co., 13 


Pike & Fischer, R.R. 374; New Britain Broadcasting Co., 14 
Pike & Fischer, R.R. 725.) that “fo the extent that these mat- 


ters are involved in pending litigation, we shall await the 
determination of the courts.” and that “Otherwise we find no 


basis in the protest for holding a hearing on said issues,” 


a re 


COUNTERSTATEMENT AS TO JURISDICTION 
Appellant*s claim to standing before this court rests on 
the proposition that it is a “person who is aggrieved or whose 
interests are adversely affected” by the Commission order from 


which this appeal is taken, Communications Act, Section 402@)(6). 





As we shall demonstrate (see point I, infra), the interests 
which confer standing to appeal are identical with those which 
confer standing to protest under Section 309(e) of the Act 

(47 0.8. ¢, = 309(c)), and the Commission correctly determined 
that appellant lacked standing to protest the emul of the 


NBC licenses which are the subject of this case. This appeal 


Should, therefore, be dismissed. Southwestern Publishing Co. 


| 
v. Federal Communications Commission, 100 U.S. App. D.C. 251, 


243 F.2d 829; Granik and Cook v. Federal Communications Com- 


mission, Cases No. 13,730 and 13,731, decided January 30, 1958, 


mx 1: oe 
SUMMARY OF ARGUMENT 
de 

The law is clear that one who is financially injured by 
an action of the Commission has standing to protest that action 
under Section 309(c) of the Communications Act, and that the 
Same injury confers upon that person standing to appeal to this 
Court under Section 402(b)(6) of the Act. It is equally clear 
that the injury conferring standing before the Court and the 
Commission must be direct, immediate and substantial, National 
Broadcasting Co. (KOA) v. Federal Communications Commission, 
76 U.S. App. D.C. 238, 241, 132 F.2d 545, 548, aff'd 319 U.S. 
239; United States Cane Sugar Refiners* Assn, v. McNutt, 138 
F.2d 116, 120 (€C,A.2). Appellant's allegations of injury fail 
to meet these requirements, 

Much of Philco's asserted injury is alleged to stem from 
NBC network activities, which are unrelated to and not affected 
by the renewal grant here protested. The statement in the Pr- 
test that NBC could not maintain the network practices to which 
Philco objects if it did not own any stations is not supported 
by the allegations of fact which are made. Appellant has not 
even asserted that NBC could not purse> the relevant network 
policies and practices without the Philadelphia station which 
is the subject of this case. In view of the requirement of 
Section 309(c) that a protest ". . . contain such allegations 
of fact as will show the protestant to be a party in interest 


- © © e” Cemphasis added), it must be concluded that appellant 
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failed to show that the alleged injury it suffers from NBC net 
work practices flows from the Commission aceios here protested. 
The remainder of appellant's allegations = to NBC*s 
practice of identifying its stations (via call-letters and sta- 
tion-break announcements) as RCA enterprises and to its alleged 
practice of making favorable mention of RCA on news broadcasts 
more often than is justified by the news value of the items in- 
volved. Because NBC stations do not perform similar services 
for Philco, appellant argues that such practices constitute 
*“discrimmation” and “unfair competition,” : 
It is clear, however, that these alleged benefits to RCA 
are aM EGE SSL CAM and have no substantial impact on Philco. 
RCA would continue to advertise in the Philadelphia market, 
even if it had owned no station there. There is nothing what- 
soever to show that the advertising which RCA receives from 


its indirect ownership of the NBC stations is any more effective 


Or advantageous than, or even as effective as, other forms of 





advertising which are available to Philco, which once owned 
this very station but determined that the cash it could receive 
for selling the station outweighed the benefits of retaining 
it under Philco ownership. There is nothing in short, to show 
that the Commissinn'*s grant to NBC has any real impact upon 
competition between Philco and RCA, 
II. 
Appellant seeks review not only of the Commission's 


finding that it was not a party in interest to the renewal of 
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the NBC licenses but also of the Commission's brief discussion of 
the merits of its substantive allegations. That discussion, 
however, was not the ground of the Commission‘s dismissal of 
its Protest. The Protest was dismissed for want of standing 
on the part of the protestant. The Commission discussed what 
it considered to be the more significant of Philco‘s substan- 
tive allegations because of its own independent obligation to 
the public, but it was under no obligation to give a complete 
and detailed expression of its opinion thereon to Philco, 
which it had already held not to be a party in interest. Com- 
pare Communications Act, Section 309(a) with Section 309(c). 

If, as we believe, the Commission correctly found that 
Philco lacked standing to protest, then it must also lack 
standing to appeal to this Court. This appeal must be dis- 
missed. Cf. Granik and Cook v. Federal Communications Com- 
mission, Cases No. 13,730 and 13,731, decided January 30, 1958. 


If, on the other hand, appellant had standing before the Conm- 


mission and before the Court, review of the Commission's state- 


ments concerning its substantive Protest allegations would be 
premature. On remand, the Commission would have to determine 
whether those allegations were made with sufficient particularity 
and whether such facts as are alleged with particularity con- 
stitute grounds for setting aside the grant. No final deter- 
Mination of the Protest allegations which are made with partic- 
ularity can be made without oral argument or evidentiary hearing. 


In similar circumstances, this Court has always refused to pass 





- 13 - | 
upon the substantive allegations of a puntos, nvteitatondiey 
a holding that the protestant was a party in interest. See 
7 Camden Radio, Inc. v. Federal Communications Commission, 94 
H.8, Apps De Cs SIZ, SLT, 220 F.2d 191, 195, : 
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AR GUMENT 


THE COMMISSION CORRECTLY DETERMINED 
THAT APPELLANT WAS NOT A PARTY IN 
INTEREST TO THE RENEWAL OF THE NBC 
LICENSES, 

The ground of the Commission's dismissal of appellant's 
Protest and the sole issue properly raised by this appeal (se 
point II, infra) is the standing of appellant to protest the 
renewal of the NBC licenses in Philadelphia. It is settled law 
that the interests which confer standing to protest a Commission 
grant under Section 309(c) are identical with those which confer 
standing to appeal from a Commission order under Section 4020)(6) 
of the Statute. Camden Radio, Inc. v. Federal Communications 
Commission, 94 U.S. App. D.C. 312, 316, 220 F.2d 191, 194; 
Metropolitan Television Co. v. Federal Communications Commission, 
95 U.S. App. D.C. 326, 327, 221 F.2d 879; 880; and see Sen. Rep. 
No, 44, 82nd Cong., Ist Sess., p.8. It is also settled that a 
provision like Section 402(b)(6), which grants a right of appeal 
to any person aggrieved or adversely affected by certain Commis- 
sion orders, confers standing to appeal upon any person who is 
financially injured by such action, Federal Communications Com- 
mission v. Sanders Brothers' Radio Station, 309 U.S. 470; Associ- 
ated Industries v. Ickes, 134 F.2d 694 (C.A.2), reversed as moot 
320 U.S. 707. But these principles are subject to equally set- 
tled limitations, i.e. that ". . . there be probable injury of 


a substantial character." (emphasis added) National Broadcasting 


Ce. (KOA) v. Federal Communications Commission, 76 U.S. App. D.C. 


238, 241, 132 F.2d 545, 548, affirmed 319 U.S. 239, and that 


*, . - the class of petitioners who have ‘standing to sue’ be 
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confined to those who can show some direct adverse effect trace- 


able with reasonable certainty to the regulations promulgated.” 


United States Cane Sugar Refiners' Association’ v. McNutt, 138 
9 // | 


F.2d 116, 120 (C,A.2). 
These requirements that the injury conferring Standing be 


direct, immediate and substantial, whether stemming ultimately 
10/ 


from the “case or controversy" criterion of the Constitution, 

Or more simply from the proposition that "So much by way of 
limitation seems necessary to prevent vindication of the public 
interest from turning into mass appeals by the industry at large, 


with resulting hopeless clogging of the administrative process 


_9/ See also Memphis Light, Gas _ and Water Division v. Federal 
Power Commission, 100 U.S. App. D.C. 205, 243 F.2d 628; Pan- 
handle Eastern Pipe Line Co. v. Federal Power Commission . 219 
F.2d 729, (C.A.3), cert. den. 349 U.S. 945; Mansfield Journal 
Co. Vv. Federal Communications Commission, 84 U.S. App. D.C. 
341, 173 F.2d 646; American Lecithin Co. v. McNutt, 155 F.2d 
784 (C.A.2); Pittsburgh Radio Supply Ho Radio Supply House v. Federal Communi- 
cations Commission, 69 App. D.C. 22, 98 F.2d 303; cf. National 
Coal Association v., Federal Power Commission, bP U.S. App. D.C. 
135, 138, 191 F.2d 462, 465. 


10/ “But if we accept as constitutionally said a system of 
judicial review invoked by a private person who has no individ- 
ual substantive right to protect but who has standing only as 

a representative of the public interest, then I think we must 
be exceedingly Scrupulous to see to it that his interest in 

the matter is substantial and immediate. Otherwise we will 

not only permit the administrative process to be clogged by 
judicial review; we will most assuredly run afoul of the con- 
stitutional requirement of case or controversy.” Douglas, J., 
dissenting in Federal Communications Commission v, National 


Broadcasting Co., 319 U.S. 239, 265. 
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by judicial review.” are not unimportant legalistic technicali- 


ties. They are, rather, as applied to standing to protest before 
the Commission and to standing to appeal to the Court, vital 


practical safeguards of the integrity of ia? judicial and inde- 
| 12 
pendence of the administrative functions, The questions their 


application poses are obviously ones of degree and could con- 
ceivably require nicely balanced judgments. Appellant's case, 
however, presents no such delicate issue, The injury which it 
alleges is neither direct, immediate nor substantial. 

Philco rested its claim to standing before the Commission 
on the proposition that renewal of NBC*s Philadelphia licenses 


resulted in injury to it both as a manufacturer of radio and 


li/ National Broadcasting Co. v. Federal Communications Commis- 
Sion, 76 U.S. App. D.C. 238, 241, 132 F.2d 545, 548. Compare 
also: “It is, however, inconceivable that Congress intended 

to permit all persons who could show a remote and uncertain lke- 
lihood that the regulations would injuriously affect the market 
for their preduce to file petitions to review merely because 

they decided that they had been, or might possibly be, put in 
danger of that. * * * The paramount need for orderly and reason- 
ably expeditious administration of the statute by the official 
charged with the duty of making it effective in the public interest 
creates at least a need of limitations upon the construction of 
the term ‘adversely affected*® to do away with delays that othrwise 
could be brovght about by persons upon whom the adverse effect of 
the regulations would at most be so negligbhle that it shouldk 
disregarded to effectuate the public interest the statute was 


designed to promote. United States Cane Sugar Refiners* Assn. 
¥. MoNutt, 138 F.2d 116, 120 (C.A.2). 


12/ Cf. “Procedural and jurisdictional limitations on judicial 
action by the federal courts are not playthings of lawyers nor 
obstructions on the road of justice. Whether formulated by 

the Constitution, congressional enactments or settled judicial 
precedents, they are means designed to keep the courts within 
appropriate limits and to enforce rights according to general 
Standards and not have them depend on the impact of the individual 
case.” Frankfurter, J., dissenting, in United States v. Storer 
Broadcasting Co., 351 U.S. 192, 213-214, 
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other electronic equipment and as an advertiser seeking to use 
the radio and television medium, (R. 131, 156) Injury to it- 
self as a manufacturer resulted from the renewal, it asserted, 
because RCA, which owns 100% of the stock of NBC, derives from 
this investment, among other things, certain indirect kinds of 
advertising over NBC stations which NBC does not or could not, 

| 13/ 
in the nature of the case, make available to Philco. Injury 
to itself as an advertiser flowed, Philco claimed, from NBC*s 
"option time” and “must buy” network practices which, it was 

| 
alleged, have the effect of rendering the sponsiorship of a 

| 
network program in the preferred listening periods “prohibi- 
tively expensive”, of foreclosing the use of those periods to 
Philco on any non-network basis other than spot advertising, 
and of depriving Philco of ". . . any vestige of choice as to 
the markets in which it wishes to concentrate sponsored program 
television advertising, using NBC affiliates, even assuming 
Willingness and ability to meet NBC's exorbitant charges.” (R. 137): 

The linch-pin of this carefully constructed argument must 

be the proposition that the injuries complained of stem directly 
from NBC*s ownership and operation of broadcast stations subject 
13/7 These are, as noted above, (1) the statement at station 
breaks that the public is receiving "a service of RCA”, (2) the 
carrying of news stories concerning RCA “to a degree which other 
hews agencies do not find justified by their news value”, (3) 
the statement made in association with network color television 
programs that RCA is “the pioneer and developer of compatible 
color”, (4) the statement made, where applicable, that partialar 
network programs (the example given was the program “Today™) 
originate in the RCA Exhibition Hall, where RCA products are on 
display, and (5) the incorporation of RCA and RC into the call 


ietters of a mumber of NBC stations (R. 133-136). 
| 
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to Commission licenses, for, as:noted above, the injury which 
confers standing must be ". . . traceable with reasonable 
certainty to the regulations promulgated fhere to the Commission 
renewals/.” United States Cane Sugar Refiners* Assn. v. McNutt, 
138 F.2d 116, 120, supra. As the Commission opinion herein 
points out, however (R. 241), a very considerable portion of 
the NBC practices to which Philco objects relate to its network 
activities rather than its station ownership and would be unaf- 
fected by renewal or refusal to renew the Philadelphia station 
licenses. These include not only the network “option time” and 
"must buy” practices which, appellant alleges, injure it in its 
capacity as an advertiser, but also the network color programs 
and those network programs announced as originating in the RCA 
Exhibition Hall, 

This is not to say, of course, that the stated network 
practices are necessarily beyond the Commission's jurisdiction, 
or that appellant could in no conceivable circumstances be a 
proper party to any proceedings which the Commission might hold 


14/ 
with respect thereto. Nor is it to concede all of the inferences 


14/ The “option time” practice is, as noted in the Countersté#e- 
ment of the Case, supra, expressly sanctioned and regulated b 
Commission Rule 3.658(d) and (e), 47 C.F.R. 8 3.658(d) and Ce). 
Both the “option time” and “must buy” practices are, as appellant 
notes (App. Br. 12-14), presently under consideration in the 
Commission*s Network Study. But as noted in footnote 7, supma, 
Philco has not seen fit to participate in the pending hearing 

on the recommendations contained in the report of the staff of 
the Network Study Committee. 
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of injury to itself from these practices which Philco so liber- 
ally draws from the mere statement of their etapente. tie funda- 
mental point is that there has been no real showing or indica- 
tion that such injury as might be caused Philco by NBC*s action 
as a metwork flows from the Commission's renewal of NBC's Phila- 
delphia licenses, , 

Appellant attempted to paper over this hole in its argument 
before the Commission with the statement that NBCt s entire owned- 
station operation, in Philadelphia and elsewhere, 16 “es « w 8 
basic prerequisite to the mode of operation now pursued by NBC 
as a network” and the further allegations that . 


It is through these stations that NBC| draws much 
of its extensive control over talent, obtains enormous 
profits which provide a stable base for the network 
Operation and, in sum, develops the power which enables 
it to impose its chosen pattern of network! operation on 
its affiliates and, through control of the affiliates’ 
time, on those who wish to utilize the network as an 
advertising medium, (R. 136-137) 


On the basis of these statements in its Protest, appellant now 


argues that the Commission's refusal to consider putative injury 


15/ It should be noted in particular that there are serious 
questions as to whether the high cost of television network 
sponsored-program advertising would be affected by elimination 
of the requirement that a specified list of stations be ordered 
by the advertiser ("must buy”), i.e. whether the costs of national 
television networking do not require that a minimum number of 
Stations be ordered, though not necessarily a specified group. 
See the Report of the Network Study Staff to the Network Study 
Committee, IX-38 to IX-39 (hereinafter cited as FCC Network 
Study Staff Report). Similar questions exist as to the extent 
to which affiliated stations are hindered by the option time 
requirement from accepting von-network programs during prime 
Viewing hours, and as to the extent to which, absent the option 
time requirement, they would accept such programs. FCC Network 
Study Staff Report, VI-5]1,to VI-91, VI-118 to vI- 122, VI-217 to 
VI-221 e 
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from NBC*s network operations as injury flowing from its grant 
of renewal was “, . . clearly wrong.” (App. Br. 33) 

These are, however, almost wholly assertions of conclusion 
rather than statements of a ee the ambiguous reference 
to the “mode of operation now pursued by NBC as a network” to 
one side, the basic assertion apparently is that without its 
owned stations NBC would lack the power to “impose” the “optim 
time” requirement upon its affiliates and the “must buy” upon 
its advertisers, But this conclusion does not follow necessarily 
or even prima facie from the allegations of fact which are made. 
How much "control over talent” NBC has, how its ownership of 
Stations contributes or is neceSsary to ach control, and how 


such alleged talent control relates to NBC*s power to maintain 


the “option time” and “must buy” practices are all matters upon 
lity 
which appellant is silent. 


16/ “Any protest so filed « Shall contain such allegations 


of fact as will show the protestant to be a party in interest 
. « « »” Communications Act, Section 309(c), 47 U.S.C. $ 309(c). 


17/ In its brief on appeal, appellant informs us for the first 
time that its claim that NBC's owned stations are essential to 
its maintenance of the "option time” and “must buy” was based 

on the testimony of Mr. Robert Sarnoff, president of NBC. App. 
Br. 33 n.15; and see Hearings before the Antitrust Subcommittee 
of the House Committee on the Judiciary on Monopoly Problems mn 
Regulated Industries, 84th Cong., 2nd Sess., pp. 6110, 6117. 
Although Mr. Sarnoff discussed elsewhere NBC's practices with 
regard to “talent” (see, e.g., the Hearings cited at pp. 6122- 
6143), meither the portion of his testimony cited by appellant 
nor his other testimony throws light upon the extent of NBC*s 
control over talent, the relation of its station ownership to 
such control or the relation of such talent control as NBC does 
possess to the “option time” and "must buy” practices. It is 
possible that appellant was here attempting to refer to a state- 
ment by the Columbia Broadcasting System to the effect that amd 
Stations are important to a network as ", . . laboratories fa@ 
program ideas and talent.” Hearings, supra, at p. 5236. See 
aiso FCC Network Study Staff Report, XII-56, XII-68 to XII-69. 
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Nor does it follow from the bare assertion that the profits 
from station ownership “provide a stable base for the network 
Operation” that NBC could not maintain the "option time” and 
“must buy” practices without its owned stations. The actual 
importance of the profits from station ownership to network 
operation in general is a matter of some contrdversy, particul- 
arly in view of the present profitability of networking itself. 
NBC and other networks have argued to Congress and the Commis- 
Sion that networking revenues are not stable and that the profits 


of station ownership are necessary to underwrite developmental 
18/ 
color television and UHF projects, But nothing known to the 


Commission ad certainly nothing asserted or cited in Philco's 
Protest or in its brief on appeal provides the slightest basis 
for the assumption that NBC, which appellant alleges to be a 
tightly integrated part of a vast RCA industrial empire, would 
be so lacking in sources of liquid funds, absent its station 


ownership, that it could not maintain "option time” and the “mst 


18/7 This is the substance of the testimony of Mr. Sarnoff, acted 
in appellant*s brief and discussed in note 17, Supra. The Report 
of the Commission's Network Study Staff, on which appellant 

places great reliance (App. Br. 12, 13, 14, 27, 31), concludes 
that there is much less need today than there was in the early 
stages of television network development for the support of net- 
work activities by returns from station ownership, that “. .. 

CBS and NBC, at least, could operate successfully without the 
financial assistance provided by the income from owned stations," 
and that ”. . . in view of the wery high rate of return on invest- 
ment in ‘networking,’ it would seem that financial support for 
this operation, if necessary, might well come from conventional 
capital sources, such as stock sales or bank borrowing, or as 

in the case of existing networks, from parent or other companies 

2° « « ©” FCC Network Study Staff Report, XII-66' to XII-68. This 
is not, of course, to prejudge the issue of fact between Mr. Sarnoff 
and the report of the Network Study Staff, which does not con- 
stitute an official finding by the Commission, 
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buy". A priori, one would expect that a network organization 

which could not rely on a stable profit cushion from station owner- 
ship and which could not start its bargaining with advertisers 

upon the assumption that its programs would at least be carried 

on its owned stations, would find it even more important to adopt 
strict "option time" and “must buy” requirements. Nothing has 


been alleged which would indicate that NBC, should it be deprived 
19/ 
of its stations, would lack the power to do so. 


The force of these considerations is, moreover, considerably 
increased by the circumstance that we are here concerned, not with 


the entire NBC owned-station operation, but with one television 
20/ 


station in Philadelphia. Whatever meaning the vague assertion 


concerning "control over talent” might have as applied to stations 


197 It is of some interest in this regard that the report of 

the Network Study Staff concludes that the high network (NBC, 

CBS and ABC) concentration of control over national telecasting, 
including control of the prime viewing hours of affiliated stations, 
cannot be traced to network ownership and operation of stations, 

but rests rather on the desirability of network programming. FCC 
Network Study Staff Report, IV-55 to IV-63. 


20/ As noted in the Counterstatement of the Case, Supra, appel- 
lant is apparently not particularly concerned over NBC‘s radio 
Station in Philadelphia, WRCV, although its Protest is formally 
addressed to the renewal of that station license as well as the 
license of the Philadelphia television station. The Philco 
brief on appeal states, "This proceeding originated with the 
application of the National Broadcasting Company ... for a 
renewal of its license to operate a VHF television broadcast 
Station in Philadelphia, Pennsylvania." (App. Br. 2) and 

fails thereafter to mention the radio station, WRCV. 
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in Hollywood or New York, certainly Pees tat is not claiming 

2i/ 
that NBC “draws” such control from the station in Philadelphia. 
Similarly, it is not alleged that the “option time” and “must 


buy" practices rest upon the profits of the Philadelphia station, 


and indeed it could not be so asserted, for both practices existed 


before that station was acquired by NBC in 1955. 

Stripped of colorful verbiage and question-begging assump- 
tions, this aspect of Philco‘s case comes down to the proposition 
that the Commission's grant of renewal of the NBC licenses en- 


hances, to some undetermined and conjectural degree, NBC*s general 
that 
financial health and/this in turn might, in some unspecified 


fashion and to some unknown extent, facilitate the maintenance 
of the “option time" and "must buy” practices. “Such allegations 
Cannot be made to cover the gap between appellant's purported 


injuries and the Commission action herein by sheer force of 
22/ 
rhetoric. 


Te 

21/ “It is doubtful that network operation of stations can be 
justified today on the basis of the station's importance from 
the standpoint of program origination and talent development. 

To the very limited extent that this basis is still valid, New 
York, Chicago and Los Angeles are probably the most logical mar- 
kets for network ownership of stations, since they are in recog- 
nized regions and network programs originate in New York, and 
Los Angeles,and to a lesser extent, in Chicago.” FCC Network 
Study Staff Report, XII-68 to XII-69. 


ees “Panhandle maintains that in its petition for review it 
expressly alleges and shows that it is an aggrieved party. In 

two places of that petition it does state flatly that it is ag- 
grieved by the order and opinion. However, in its detailed ex- 
position of the situation about which it complains no factual 
allegations are given which support the contention that it is 
aggrieved. The naked assertion is not enough.” Panhandle Eastern 
Pipe Line Co. v. Federal Power Commission, 219 F. 2d 729, 730- 

731 (C.A.3), cert. den. 349 U.S. 945. 
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It should be noted further that there is nothing in the 
Philco Protest explaining how NBC's station ownership is a 
"basic prerequisite” of the practice of making favorable men- 


tion of RCA on network color or other programs. Appellant does 


not press the point on appeai, arguing instead (App. Br. 33): 


- »« « the fact remains that NBC did use this 
station, licensed to it by the Commission, to in- 
flict the injury of which Philco complains, Whether 
NBC might have achieved the same result by some other 
means which the Commission can imagine is surely ir- 
relevant to show that Philco was not injured by the 
means actually used. 


This argument, of course, simply ignores the established require- 
ment that the injury complained of be a direct consequence of 

the Commission order protested, i.e. "that there be some direct 
adverse effect traceable with reasonable certainty to the reg- 
ulations promulgated.” United States Cane Sugar Refiners* Assn. 
v. McNutt, 138 F.2d 116, 120 (C.A.2), supra. It meeds no trea- 
tise on the principles of causation to show that the only way 

to determine whether Philco*s alleged injuries flow from the 
Commission*s grant of renewal to NBC is to determine whether 

such injuries would occur had the order complained of not issued. 
NBC had an affiliate in Philadelphia before it acquired its 


23/ 
present television station. There can hardly be any doubt that 


Ex, See Broadcasting-Telecasting Yearbook 1949, pp. 55,64; 
Broadcasting-Telecasting Yearbook 1950, p. 260; Broadcasting- 
Telecasting Yearbook 1951, p. 268; Broadcasting-Telecasting, 
Telecasting Yearbook 1952, p. 156; Broadcasting-Telecasting, 
Telecasting Yearbook 1953, p. 201; Broadcasting-Telecasting, 
Telecassting Yearbook-Marketbook 1953-54, p. 228; Broadcasting- 
Telecasting, Telecasting Yearbook-Marketbook 1954-55, p. 258; 
Broadcasting-Telecasting, Telecasting Yearbook-Marketbook 
1955-56, p. 228, 








- 25 - | 
| 
it would have an affiliate in Philadelphia, the fourth largest 
market in the country, and that its network programs would be 
seen in that market if it were precluded from owning a station 
therein, , 

This leaves, as the Commission opinion habate notes, “the 
miniscule residue of Philco’s allegations of inpurs.* (R. 241) 
Appellant takes umbrage at this characterization of the use of 
call signs related to the RCA trademérk symbol, announcements 
that the stations are "a service of RCA”, and occasional favor- 
able news mention of RCA (App. Br. 34). Understandably, it 
prefers its own characterization of the same facts (plus the 
favorable mention of RCA on certain NBC network programs) as 
" . 2 © a vast amount of preferential abl ieves which is not 
available to Philco . .. .” (R. 134) and ". a the grossest 
and most harmful variety of unfair competition.” CR. 135) 

The issue, however, is one of fact, and not one of language. 

The gravity of the Philco “injury” can best be assayed 
by comparing it with that sort of injury which has hereto- 
fore been held to confer standing. When placed) in such scales, 
the reason for the Commission’s characterization of Philco's 
remaining claims as “miniscule” immediately becomes apparent, 
The Commission decision here it not, as was the decision re- 


viewed in Federal Communications Commission v. Sanders Brothers’ 


Radio Station 309 U.S. 470, a condition precedent to any opera- 








oe 


24/ 
tion by a potential competitor of the appellant. RCA will nao 


only continue to operate in competition with Philco but will 
also undoubtedly continue to advertise its products in the 
Philadelphia market and other major markets whether or not NBC 
continues to hold the protested station licenses, Indeed, should 
RCA be precluded from owning and operating, through the medium 
of NBC, any broadcast stations, it could al precisely the 
Same assets toaivertise in the same on is at stake 
for Philco, then, is neither the existence of a competitive 
operationnor yet of any particular amount of RCA advertising 
(measured by advertising budget) in the markets which NBC-cwned 
stations serve, but only the existence of a particular form 


of RCA advertising in those markets. 


24/7 See also Ohio Valley Broadcasting Corp., 12 Pike & Fischer, 
R.R. 452, aff*d on this point sub. nom. Clarksbyyg Publishing 
Co. v. Federal Communications Commission, 96 U.S. App. D.C. 
211, 225 F.2d 511, where a newspaper was held to have standing 
to protest the authorization of the entry of a new television 
station in the same advertising “market”; City of Pittsburgh 

v. Federal Power Commission, 99:U.S. App. D.C. 113, 119, 237 
F.2d 741, A7, where oil barge line operators were held to have 
Standing to appeal from an order which was a condition prece- 
dent to the operation of a competing oil pipe line; National 
Coal Assn. v. Federal Power Commission 89 U.S. App. D.C. 135, 
191 F.2d 462, where coal producers, a union representing their 
employees and a union representing railroad workers whose employ- 
ment depended in large part upon transportation of coal were 
held to have standing to appeal from an order authorizing the 
construction of a competing natural gas pipe line. 


25/ RCA could not, perhaps, find an investment as lucrative 
as the NBC stations, but appellant has expressly conceded (Ap. 
Br. 36) that it does not claim aggrievement and competitive 
injury ”*. . . Simply because NBC*s operations are economically 
advantageous to RCA... .” 
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It is appellant's plaint that this particular kind of 
advertising is not available over NBC stations to it or any 
other competitor of RCA, and hence constitutes “discrimination” 


and "unfair competition”, But there is nothing in appellant's 


pleadings to show that such incidental advertising as RCA 
derives from its investment in NBC (and NBC's investment in 
broadcast stations) is any more effective or advantageous than, 


or even as effective as, other forms of advertising, via tele- 
| 26/ 
vision or otherwise, which are now available to Philco, In 


particular it should be noted that there is nothing to show that 


NBC's station, much less any other station in Philadelphia or 
| 27/ 


elsewhere, has ever refused to sell time or programs to Philco. 
Nor is it anywhere alleged that appellant has lost any revenwe 
which it would have gained, or has been forced to expend any 


money on advertising which it would not have <i a to spend, if 


26/ For this reason, appellant's case is not to be compared 
with that of the Greenville Television Company, which had 
Standing to protest the modification of its competitor's con- 
Struction permit because that modification was an essential 
condition to the securing of a network affiliation, the advan- 
tages of which in a competitive battle between television sta- 
tions are beyond questinn, See Greenville Television Co. v. 
Federal Communications Commission 95 U.S. App. De Gz; 314, 221 Fs2d 
870. 


27/ It should be noted parenthetically that neither NBC nor 

any broadcast licensee is in the position of a common carrier, 
required as such to accept any advertising which may be offered. 
Communications Act, Section 3(h), 47 U.S.C, § 153(h). For the 
legislative background of this provision, see 67 Cong. Rec. 
12501-12505 (1926); Hearings before the Senate Committee on 
Interstate Commerce, 7lst Cong., lst and 2nd Sess. on S.6, 

pp. 1-21, 75, 87-88, 104, 241, 1715, 1757, aso 1930). 
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NBC did not own and operate the Philadelphia or other stations. 
Moreover, there is nothing in the Philco allegations to show 
that appellant could not obtain precisely the same kind of ad- 
vertising by investing in a broadcast station of its own. As 
the Commission opinion herein notes (R. 233), the very station 
involved in this case was owned by Philco from 1943 to 1953, 
and as the NBC Opposition to the Philco Protest points out (R. 
177-178, 184), during that period appellant employed similar 
means to identify the station in the public mind as a Philco 
remote 

In sum, appellant has failed to show that the Commission 
action herein has any substantial impact upon its competition 
with RCA, In consequence, the "miniscule residue” of its 
claim to the right to act as a private attorney general, 
with the appurtenant rights to demand hearing before the Com- 
mission and this Court on issues of fact and law affecting the 
public interest and to conduct or default such a case on behalf 


of the public in any such hearing, collapses. 


28/ Philco apparently considered the roughly $3,500,000 which 
it received in 1953 for the sale of the station itself (apart 
from its NBC network affiliation) sufficient compensation not 
only for the station as a commercial enterprise but also for 
the opportunity to engage in this kind of advertising. See 
the Commission's opinion herein (R. 233). 
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APPELLANT'S STANDING TO APPEAR 
BEFORE THE COMMISSION AND BEFORE 
THIS COURT IS THE SOLE ISSUE : 
PROPERLY RAISED BY THIS APPEAL. | 





As noted in the Counterstatement of the case, Supra, having 
found that appellant was not a party in interest to the renewal 
of the NBC licenses, the Commission, on its own motion, dis- 
cussed briefly and rejected (as grounds for a refusal of renew- 
al) what it considered to be the more significant of the Philco 
allegations going to NBC*s qualifications to hold the relevant 
licenses (R. 243). Appellant now seeks review by this Court 
of that discussion (App. Br. 10-32), as though the Commission 


had dismissed its Protest upon a finding that "even if the facts 


alleged were to be proven, no grounds for setting aside the gram? 


are presented.” Communications Act, Section 309(c), 47 U.S.C. 


$309(c). 


But of course the Commission did not dismiss the Protest 
on its merits, an action which can only be taken after full 
Oral argument. Communications Act, Section 309(c), 47 U.S.C. 
$309(c). Because of its own independent obligation to protect 


the public, it considered the Philco allegations notwithstand- 


ing its holding that Philco had no standing to protest. Ct 


Southwestern Publishing Co. v. Federal Communications Commission, 


100 U.S. App. D.C. 251, 254, 243 F.2d 829, 832; Clarksburg Pub- 
lishing Co. v. Federal Communications Commission, 96 U.S. App. 
D.C. 211, 215, 225, F.2d 513, 515, It was under no obligation, 


however, to give a detailed explanation of its opinion therem 








to one whom it had held not to be a party in interest, The case, 
therefore, does not present for review the brief explanation 
which it volunteered. 

If, as we believe, Philco was correctly determined to 
lack standing before the Commission, then it would equally lack 


standing to appeal to this Court under Section aia Fil the 
30 


Act as a “person aggrieved" by the order of dismissal, This 
appeal would have to be dismissed, Southwestern Publishing @ 
v. Federal Communications Commission, 100 U.S. App. D.C. 251, 
243 F.2d 829; Granik and Cook v. Federal Communications Commis- 
Sion, Cases No, 13,730 and 13,731, decided January 30, 1958. 
If, on the other hand, the Commission erred in finding that 
Philco lacked standing to protest the grant to NBC, then upon 
— the Commission would have to determine first whether 


the Protest allegations were made with sufficient particularity. 


Cf. Federal Broadcasting System v. Federal Communications Com- 
mission, 96 U.S. App. D.C. 260, 225 F.2d 560, cert. den. 350 


U.S. 923. Assuming that at least some of the allegations are 


29/7 Dismissal of a Protest on the ground that even if the facts 
alleged were to be proven no ground for setting aside a grant 
has been shown must be *. . . for reasons set forth in the deci- 
Sion... .” Communications Act, Section 309(c), 47 U.S.C. 
8309(c)}. When the Commission, acting in its function as the 
protector of the public interest, makes a grant without hearing, 
it is required only to find ®. . . that public interest, con- 
venience, and necessity wuld be served . .. .” Communications 
Act, Section 309(a), 47 U.S.C. $309(a}. 


30/ See Camden Radio, Inc. v. Federal Communications Commission, 
94 U.S. App. D.C. 312, 316, 220; F.2d 191, 194; Metropolitan Tele- 
Visicn to. v. Federal Communications Commission, 95 U.S. App. 
D.C. 326, 327, 221 F.2d 879, 880. 
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made with sufficient particularity, the Commission would then 
| 
be required to determine, after oral argument, whether the facts 
alleged constituted grounds for setting aside Mt he renewal grant 


here involved, i.e., whether an evidentiary hearing was necessary 


Or appropriate. No final determination of such of the Protest 





allegations as are stated with particularity could be made 
without full oral argument or evidentiary hearing upon precisely 
the issues which appellant wishes the Court ieee now. 
Communications Act, Section 309(c), 47 U.S.C. $309(¢). 

Review by the Court now would thus be not only premature 
and advisory in nature, but would also take place upon a wholly 
inadequate record. In such circumstances, this Court has 
uniformly refused to pass upon the merits of alProtest, not- 
withstanding a holding that the protestant was ja proper party 
in interest. Camden Radio, Inc. v. Federal cummin capians Com- 
mission, 94 U.S. App. D.C. 312, 317, 220 F.2d 191, 195; Green- 


ville Television Co. v. Federal Communications Commission, 95 
Wille Television Co Federal Communications Commission 


U.S. App. D.C. 314, 316, 221 F.2d 870, 872. 
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CONCLUSION 


The narrow issue raised by this appeal is the standing 


of appellant to appear before the Commission and the Court. 


The Commission correctly determined that appellant had no 


Standing, This appeal, therefore, should be dismissed, 


Respectfully submitted, 


Warren E. Baker 
General Counsel 


Richard A. Solomon 
Assistant General Counsel 


Joel Rosenbloom 
Counsel 
Federal Communications Commission 


February 17, 1958 
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STATEMENT OF QUESTIONS PRESENTED 
The issues in this case have been stipulated as follows: 


1. Did the F.C.C. violate the duty imposed upon it by 
the Communications Act of 1934 and its own rules in 
determining without a hearing that the allegations in 
Phileo Corporation’s protest did not show that the grant 
of license renewals to N.B.C. was improperly _made or 
otherwise not in the public interest, when the protest con- 
tained allegations of fact purporting to show: (a) that 
the licensee had a continuing history of antitrust violations 
and unfair competitive practices and e gran 
resulted in undue concen of control in the media of 
mass communication? 


(Appellee and Intervenor agree that these issues were 
raised in the Notice of Appeal, but reserve the right s| 


argue that the protest did not allege with particularity 
any facts tending to show that (a) or (b) were true.) 


2. Did the F.C.C. commit reversible error in determining 
that facts alleged in Philco’s protest failed to show it to 
be a “‘party in interest’’, when Phileo alleged that the 
grant caused it substantial economic injury as a manu- 
facturer in competition with the licensee’s parent corpora- 
tion and as an advertiser? 


(In the opinion of Appellee and Intervenor the first issue 
is properly raised only if the second issue is decided ad- 
versely to Appellee, and therefore Appellee and Intervenor 
believe the issues should properly be in the reverse order 
from that shown above.) * 


“The appellant has presented the issues in the order stated because of 
the character of the Commission’s decision. The dismissal of the protest 
was based upon two separate and independent holdings. No. 1, above, is 
directed to the issue arising from the dismissal of the protest on its merits. 
The appellant feels that the importance of this issue and the public interest 
makes it proper and necessary to consider it first. No. 2 is procedural in 
nature and, in the appellant’s mind, is of less importance, particularly 
since it arises from a holding which shows almost complete disregard for 
established precedents on the part of the Commission, 
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IN THE 


United States Court of Appeals 


For Tus Distreror Or Cotumspira Crrovrr 
No. 14,166 


Putco Corporation, Appellant, 


Vv. 


FeperaL Communications Commission, Appellee, 


NationaL Broapcastine Company, Inc., Intervenor. 





On Appeal from an Order of the Federal 
Communications Commission 


———_+ 


BRIEF FOR APPELLANT PHILCO CORPORATION 


JURISDICTIONAL STATEMENT 


This is an appeal by Philco Corporation from a Memo- 
randum Opinion and Order of the Federal Communications 
Commission, adopted September 11, 1957, and issued Sep- 
tember 16, 1957, which dismissed the appellant’s protest, 
filed pursuant to Section 309(c) of the Communications 
Act of 1934, as amended. 


Jurisdiction of this Court is invoked under Section 402(b) 
and (oc) of the Communications Act of 1934, as amended, 
47 U.S.C. §402(b) and (c). 
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STATEMENT OF THE CASE 


_ This proceeding originated with the application of the 
National Broadcasting Company, hereinafter called NBC, 
for a renewal of its license to operate a VHF television 
broadcast station in Philadelphia, Pennsylvania. e Ked- 
eral Communications Commission, on July 18, 1957, with- 
out setting the application down for or holding a hearing, 
granted a conditional license to NBC to operate this tele- 
vision station. On August 14, 1957, Phileo Corporation, 
hereinafter called Philco, filed a protest against the grant 
to NBC, invoking Section 309(¢) of the Communication Act 
of 1934, as amended, 47 U.S.C. 309(c). 


In its protest, Rhileo made allegations of fact to show 
that the grant to NBC was improperly made and other- 
wise not in the public interest. A brief summary of these 
allegations follows: 


The Radio Corporation of America, hereinafter called 
RCA, is the sole owner of NBC (R. 130) and dominates 
the non-telephonic communications industry (R. 131). 


NBC owns seventeen broadcasting stations, including 
standar: deasting, FM, and television stations 
(R. 132). NBC-owned television stations are so located 
as to give them maximum strategic effect among the 
most important market areas in the country, including 
the largest predominately urban area in the world 
(R. 133). A number of suits alleging illegal practices 
on the part of RCA and NBC are now outstanding 
(R. 137). Included among these is U.S. v. RCA and 
NBC, C.A. No. 21743, in the Eastern District of Penn- 
sylvania, wherein the Justice Department is attempting 
to revoke this same Philadelphia license which the FOC 
granted without a hearing (R. 141-42). Two Congres- 
sional Committees, after exhaustive hearings, made 
findings concerning NBC’s operations which raise the 
gravest questions as to the propriety of those opera- 
tions (R. 145). The history of RCA and NBC shows 
a consistent course toward monopoly of the non-tele- 
phonic communications industry and many of its allied 
and supporting arts (R. 149). For these reasons, as 


4) 
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outlined in more detail in the protest, Philco requested 
that NBC’s application be set for a full evidentiary 
hearing upon the following issues (R. 157-58) : 


‘1, To determine whether the past history of anti- 
trust litigation and trade practices of RCA and of 
NBC, RCA’s wholly owned subsidiary, and the cur- 
rent practices of both as revealed by pending litiga- 
tion, by Congressional inquiry, by the Commission’s 
own files, and otherwise, adversely reflect on NBC’s 
character qualifications to own and operate this 
broadcast station in the public interest. 


‘69. To determine whether the renewal of the said 
license results in an undue concentration of control 
of the media of mass communication in the Greater 
Philadelphia area inconsistent with the public inter- 
est, convenience and necessity and contrary to Sec- 
tion 3.636 of the Rules of the Federal Communica- 
tions Commission. 


‘¢3. Too determine whether the renewal of the said 
license, taken together with the ownership and con- 
trol by NBC of media of mass communication, and 
affiliation therewith, both within and outside of the 
Greater Philadelphia area, results in an undue con- 
centration of control of such media inconsistent with 
the public interest, convenience and necessity and 
contrary to Section 3.636 and 3.658 of the Rules of 
the Federal Communications Commission. 


‘*4, To determine whether, in view of the evidence 
adduced under the foregoing issues, the renewal of 
the license of WRCV-TV, Philadelphia, to NBC will 
serve the public interest, convenience and necessity.?? 


Philco’s protest also contained the following allegations 
of fact which showed it to have suffered direct and sub- 
stantial economic injury as a result of this grant and that 
such economic injury made it a ‘‘party in interest’’ with 
standing to protest under Section 309(c). The facts alleged 
include the following: 


Phileo is in direct competition with RCA as a manu- 
facturer and the grant of this station to NBC strength- 
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ened RCA’s competitive position to such a degree as 
to cause substantial direct economic injury to Philco 
(R. 131). NBC’s ownership of the Philadelphia sta- 
tion aids RCA in its competition with Philco by broad- 
casting certain programming featuring RCA and by 
granting RCA certain advertising preferences (R. 133- 
35). These preferential practices, not available to 
Phileco and other competitors of RCA, constitute the 
grossest and most harmful variety of unfair competi- 
tion (R. 135). RCA’s monopolization in the field of 
research, patent acquisition, holding and licensing in 
radio and television as charged by the U. S. Govern- 
ment and others is seriously detrimental to Philco as 
a manufacturer, and NBC is directly instrumental in 
expanding the adverse effects of RCA’s practices 
through ownership and operation of its Philadelphia 
Station (R. 134). Certain practices of NBC in operat- 
ing its Philadelphia station, such as option time abuses 
and “‘must buy’’ requirements, seriously injure Philco 
as an advertiser since these devices render sponsor- 
ship of network programs in the preferred listening 
period prohibitively expensive and deprive Phileo of 
any vestige of choice as to the markets in which it 
wishes to concentrate sponsored program television 
advertising (R. 136-37). 


Although Section 309(c) does not provide for the filing 
of oppositions and replies thereto, an opposition to this 
protest was filed by the grantee, NBC, on August 26, 1957 
(R. 161-185) ; a brief in reply to this opposition was filed 
by the protestant, Phileo, on September 4, 1957 (R. 186- 
223), and an answer to Philco’s reply brief was filed on 
September 9, 1957 (R. 224-231). Upon consideration of 
these pleadings, the Commission adopted its Memorandum 
Opinion and Order on September 11, 1957 (issued Septem- 
ber 16, 1957) (R. 233-244) dismissing Phileo’s protest. The 
dismissal was based upon two grounds. The Commission 
held that Phileco had not shown in its pleadings that the 
grant of NBC’s application was improperly made or other- 
‘wise not in the public interest, and also held that Philco’s 
pleadings had failed to show that it was a proper ‘“‘party 
in interest’’ to file such a protest. 
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STATUTES AND REGULATIONS 


The following statutes and regulations are involved: 
Communications Act of 1934, as amended, 


Sections 307(d), 309(c), 402(b) and (c). 


Federal Communications Commission Rules, 
Sections 3.636 and 3.658. 


Sections 307(d) and 309(c) of the Communications Act 
are printed in the Appendix. 


STATEMENT OF POINTS 
L 


THE FEDERAL COMMUNICATIONS COMMISSION VIOLATED 
THE DUTY IMPOSED ON IT BY STATUTE AND ITS OWN 
RULES IN DETERMINING WITHOUT HEARING THAT THE 
ALLEGATIONS IN PHILCO CORPORATIONS PROTEST 
WOULD, IF TRUE, PRESENT NO GROUND FOR SETTING 
ASIDE ITS GRANT TO NBC. 


(a) The allegations in Philco’s protest went beyond 
the past history of antitrust litigation and trade prac- 
tices of RCA and NBC and ineluded also their cur- 
rent pratices and specific acts of misconduct. The 
Commission has not only misinterpreted these allega- 
tions but ignored a major segment of the facts alleged 
by Philco. 


(b) The Commission cannot ignore the misconduct 
of NBC and RCA merely because they are involved in 
pending litigation. 

(c) The Commission’s action was also contrary to 
established precedents and policies with respect to 
antitrust violations. 

(d) The Commission ignored Philco’s allegations of 
fact in support of its proposed issues ‘*2’’, **3’’, and 


64479. 
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Il. 


PHILCO’S PROTEST CONTAINED “SUCH ALLEGATIONS OF 
| FACT AS [SHOWED PHILCO] TO BE A PARTY IN INTEREST” 
| AS REQUIRED BY SECTION 309(c) OF THE COMMUNICA- 

TIONS ACT. 


(a) The Commission’s finding that Philco had not 
alleged facts showing it to be a party in interest 
is based upon a distorted version of Phileo’ 's actual 
allegations. 


(b) Phileo’s allegations of fact clearly show it to be 
economically injured by the grant to NBC, both as a 
manufacturer and as an advertiser. 


(c) The established precedents concerning ‘‘ag- 
grieved person’’ show that the Commission’s dismis- 
sal of this grant is unjustified and erroneous. 


SUMMARY OF ARGUMENT 
L 


In dismissing Philco’s protest on the merits, the Com- 


mission erred in ignoring specific allegations of the pro- 
test relating to current practices of RCA-NBC in violation 
of the antitrust laws as well as of policies announced by the 
Commission. The Commission reached this result by char- 
acterizing all of the allegations made in the protest as 
relating to ‘‘past history’’ of antitrust violations pending 
in ‘‘unresolved complaints’’ before the courts. In point 
of fact, the protest alleged not only these types of prac- 
tices but also others, such as the ‘‘must buy’’ and the 
‘¢option time’’ practices currently carried on by NBC and 
insofar as Phileco is concerned not involved in unresolved 
complaints. It was further alleged that these latter prac- 
tices inflicted injury directly upon Phileco and upon the 
public, and they have in fact been found detrimental 
to the public interest not only by Congressional committees 
but also by a special staff appointed by the Commission 
itself to investigate current network practices. The Com- 
mission gave no reason whatever for ignoring these alle- 
gations and appellant knows of none. 
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In addition to the specific current practices referred to 
above, the protest alleged a series of past activities by 
RCA-NBC, some of which are involved in ‘‘unresolved 
complaints’’ in the courts, but others of which are not. 
The Commission erred in refusing to consider these even 
though they may be considered as ‘‘past history’’. The 
protest clearly alleged that these past events considered 
with the current events establish a pattern of conduct which 
not only had strong roots in the past but is currently 
flourishing. The failure to consider the allegations of 
current practices as set forth above of course made the 
appraisal of the past practices from the standpoint of 
showing a continuous course of action impossible. Also, a 
past history of antitrust violation by an applicant for a 
Federal license has a direct bearing on the character of 
that applicant and his probable conduct as a licensee. This 
is a factor which the Commission has heretofore considered 
as material and of the utmost importance. Indeed, if only 
the past history of this applicant were considered, it would 
be sufficient to disqualify NBC as a licensee and thereby 
make the protested grant erroneous, under decisions of 
the Commission approved by this court and by the Supreme 
Court of the United States. 

The responsibility of the Commission to consider the 
character of its licensees cannot be confined to violations 
of all laws except the antitrust laws. The Commission is 
required by statute to exercise its responsibility in respect 
of all violations of law and other activities harmful to the 
public interest; and until recently it has done so. This 
responsibility of the Commission cannot be avoided by a 
conditional grant such as was attempted in this case. The 
Commission was required by law to make a specific finding 
as to whether the grant here protested was in the public 
interest. It is submitted that there are no degrees of 
public interest in this sense, a fact which is recognized in 
the Communications Act, which gives the Commission no 
power to make a conditional grant and thus postpone in- 
definitely the required affirmative finding of public interest. 

In attempting to make a conditional grant, the Commis- 
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sion is in effect delegating its duties to the courts. This 
not only abdicates the function imposed on the Commission 
‘by Congress, it also assumes to impose on the courts duties 
which are alien to their appointed function. Obviously, 
the courts in deciding antitrust questions are enforcing a 
penal statute and are not concerned with the public interest 
in the context in which the Commission is required to de- 
‘termine it in granting to an applicant a valuable Govern- 
ment license. 

As in its treatment of Philco’s proposed Issue No. 1, the 
Commission ignored certain allegations of fact in support 
of Issues 2 and 3 which raised questions as to violations 
of the Commission’s multiple ownership and network rules. 
Here also the Commission saw fit to disregard its own 
previously stated policies as expressed in various reports 
and decisions. 

Phileo’s allegations showed that NBC owns a total of 
17 broadeast stations in a total of 8 cities with a very close 
concentration in the area centering on Philadelphia which 
comprises a major segment of the largest predominantly 
urban area in the world. In the past the Commission has 
felt that just such allegations required a full evidentiary 
hearing before a grant should be made. The recent report 
of its own network study group has recognized the serious 
public interest factors arising from such concentration. The 
Commission’s earlier Report on Chain Broadcasting simi- 
— larly stressed the desirability of a type of competition com- 
_ pletely at odds with the results of the grant here protested. 
The failure to consider Philco’s allegations of fact with 
respect to Issues 2 and 3, as well as Issue 4, a general pub- 
lie interest issue, constitutes a refusal to apply the Com- 
' mission’s own rules and policies which were designed to 
implement its statutory duty. This refusal is clearly error. 


I. 


The dismissal of Philco’s protest on the ground that it 
did not contain allegations of fact showing Philco to be a 
‘¢party in interest’’ is also error. Philco’s protest con- 
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tained specific allegations showing that it suffered substan- 
tial economic injury as a direct result of the renewal of 
NBC’s Philadelphia television station license. Philco al- 
leged that it is a manufacturer in direct competition with 
NBC’s parent company RCA, that NBC is a tool which 
RCA utilizes to compete unfairly with Philco, and that the 
Philadelphia station (the license for which is the subject 
of the protest) is an indispensable piece of the mechanism 
which makes NBC’s part in the predatory practices of 
RCA effective. Thus, the preferential publicity and ad- 
vertising afforded RCA because of the protested grant to 
NBC gives RCA a competitive advantage unavailable to 
Phileo. The directly resulting financial injury to Philco 
is clearly of such substance as to make it ‘‘party in inter- 
est’’ within the meaning of Section 309(c). 

In addition, Phileo is directly injured as an advertiser. 
The ‘‘option time’’ and ‘‘must buy”’’ practices of NBC in 
the operation of its Philadelphia station inflict serious in- 
jury upon Philco by rendering the sponsorship of network 
programs in the preferred listing periods prohibitively 
expensive and by foreclosing the use of these periods to 
Phileco on any non-network basis other than spot adver- 
tising. The Commission’s renewal of NBO’s license affords 
an effective weapon in the campaign by which NBC ‘‘fixes 
prices and prevents competition among those from whom 
[Phileo] purchases [advertising]’’. 

The distorted characterization which the Commission 
makes of Phileo’s factual allegations in this respect and 
the failure properly to apply the teachings of the estab- 
lished precedents concerning ‘‘aggrieved persons’’ was 
arbitrary. Thus, the Commission has violated the mandate 
of Congress, as expressed in Section 309(c) of its govern- 
ing statute. The purpose of this provision was to encour- 
age parties who are economically injured to bring to the 
Commission’s attention conduct which is adverse to the 
public interest. Philco fits perfectly this established role 
of the ‘‘party in interest’’; and the Commission’s refusal 
even to give audience to its proposed showings requires 
reversal. 
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ARGUMENT 
| L 

THE FEDERAL COMMUNICATIONS COMMISSION VIOLATED THE DUTY 
IMPOSED ON IT BY STATUTE AND ITS OWN RULES IN DETERMINING 
WITHOUT HEARING THAT THE ALLEGATIONS IN PHILCO CORPORA- 
TION’S PROTEST WOULD, IF TRUE, PRESENT NO GROUND FOR 
SETTING ASIDE ITS GRANT TO NBC 
(a) Philco’s Allegations Went Beyond “Past History” and 

“Unresolved Complaints” 

The protest filed on behalf of Philco set forth four issues 
which the Commission was asked to set for a full eviden- 
tiary hearing to determine whether or not the renewal of 
the National Broadcasting Company’s license was properly 
made (R. 157-58). The first of these issues was: 


‘To determine whether the past history of antitrust 
litigation and trade practices of RCA and of NBC, 
RCA’s wholly owned subsidiary, and the current prac- 
tices of both as revealed by pending litigation, by 
Congressional inquiry, by the Commission’s own files, 
and otherwise, adversely reflect on NBC’s character 
qualifications to own and operate this broadcast sta- 
tion in the public interest’? (R. 157-58). 


It is submitted that this issue clearly states that Philco 
is relying not only on the ‘‘past history’’ but also on the 
-*teurrent practices’’ of both RCA and NBC. It is equally 
_ clear from this issue, as actually stated, that Philco is a 
relying not only on ‘‘ pending litigation’’ but also on ‘‘Con- 
gressional inquiry’’, the ‘‘Commission’s own files’’ and 
‘‘otherwise’’ to reveal the facts adversely reflecting on A 
_ NBC’s character qualifications to own and operate the 
broadeast station in the public interest. Even a hurried 
reading * should have been sufficient to put the Commission 
on notice that the facts alleged in the protest to support ‘ 
issue ‘‘1’’ were not confined to seeking a determination 





1So hurried was the Commission that it failed to observe the prescribed 
procedure for such a dismissal and entered it without giving Philco the op- 
portunity for oral argument, which Section 309 (c) of the Communications Act 
seems clearly to require. In the light of what the Commission has held, how- 
ever, it would be futile to insist at this time that oral argument be granted, 
and appellant does not do so. 
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merely of ‘‘past history’’ nor based solely on ‘‘unresolved 
complaints’’. Yet, the Commission disposes not only of 
the issue itself, but also of all allegations of fact im sup- 
port of the issue, in the following language: 


‘*As is indicated above, issue ‘1’ specified by pro- 
testant seeks a determination by the Commission 
with respect to ‘the past history of antitrust litigation 
and trade practices of RCA and NBC’. The various 
outstanding suits listed by protestant were filed in the 
respective federal courts between 1946 and 1957. We 
reiterate the view which we have expressed on many 
occasions in the past, namely, that in circumstances 
such as those which pertain herein, the Commission 
will not act on unresolved complaints filed in the courts 
but will be guided by the determinations reached by 
said courts with respect to the allegations contained 
in said complaints.’’ (Opinion, paragraph 17, R. 243.) 


The foregoing quotation from the Commission’s opinion 
is amazing not only from the standpoint of the complete- 
ness with which issue ‘‘1’’ is misinterpreted, but also in 
its equally complete disregard for the allegations of fact 
on which this issue was grounded. For despite the state- 
ment appearing earlier in paragraph 17 of the opinion that 
it would consider any facts brought to its attention bear- 
ing on the propriety of the grant regardless of the ‘‘stand- 
ing’’ of the party raising the question, the Commission 
disposed of Philco’s allegations of fact in support of issue 
‘<1’? entirely on the basis of a misreading of the issue 
itself. 

In so doing, the Commission ignored the allegations of 
misconduct on the part of NBC which, at least insofar as 
Philco is involved, are not at issue in unresolved, or other, 
court proceedings. Pages 4 through 7 of the protest (R. 
133-36) include, iter alia, allegations that the stations 
owned by NBC, including the one which is the subject of 
this protest, are so located as to give them maximum 
strategic effect in making possible the injuries to Philco 
upon which the protest is based; that ownership of those 
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stations is a basic prerequisite to NBC’s mode of opera- 
tion as a network; that NBC owned-and-operated stations 
are utilized to give preferential publicity to NBC’s parent, 
RCA, which Philco, and other competing manufacturers, 
cannot obtain, thus subjecting Philco to unfair competi- 
tion; that the incessant advertising of RCA by NBC ? over 
the station here involved is in contradiction of an explicit 
representation made to the Commission in NBC’s applica- 
tion for permission to acquire this station from West- 
inghouse. 

- On pages 16 through 19 of the protest (R. 145-48) the 
Commission’s attention was directed to the findings of cer- 
tain Congressional committees. Individual Commissioners 
appeared at these hearings and materials from the Com- 
mission’s files were supplied for study by the Committee 
members and their staffs. The ultimate findings, which, 
as shown in the protest, have a direct bearing on the fit- 
ness of NBC to be a licensee of the Government, seemed 
to Phileo to be of sufficient importance and dignity to 
warrant consideration by the Commission.* It should also 
be noted that these Congressional findings are full and 
complete and cannot be considered as ‘‘unresolved com- 
plaints’’. 

Two specifically alleged practices of NBC, namely, ‘‘op- 
tion time’’ and the ‘‘must buy’’ policies as set forth on 
‘page 8 of the protest (R. 137) are worthy of special con- 
sideration. The first of these, ‘‘option time’’, refers to a 
‘provision in the NBC standard network affiliation contract 
‘requiring the affiliated station to accept and broadcast all 
of NBC’s network programs offered to the station during 
certain hours of the broadcast day. The hours in which 

2Cf. ‘‘A fandamental premise of the American system of broadcasting is 
that there can be no proprietary right in any frequency or channel, that the 
‘spectrum is a natural resource belonging to the entire national public, and 
that the value to be derived from this concept would be destroyed by uncon- 
trolled private exploitation. * * * In other words, the right of the public to 
service is superior to the right of any te to make use of any frequency 


or channel for his own private purposes.’’ tia i of the Network Study 
Staff on Network Broadcasting (FCC), Vol. 1, oF issued October 3, 1957.) 


3 The Commission’s “grog staff in its report on current network practices 
o 


confirms virtually all Congressional findings. 
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NBC may exercise such contractual right are known as 
‘‘option time’’, The Commission’s special staff which has 
just recently issued its report on Network Broadcasting, 
released October 3, 1957,* the only thorough study of this 
subject made at the Commission since television attained 
its great commercial acceptance, states: 


‘‘For the reasons given above, it is concluded that 
the present option-time arrangements have operated 
in television in a manner contrary to the public inter- 
est. (Report VI-223.) 


At an earlier part of the same report, the Commission’s 
staff reached the following conclusions on this subject: 


‘‘Without option time, affiliated stations would un- 
doubtedly continue to take much of their programming 
from the networks, and the networks would continue 
to have important bargaining advantages in seeking 
clearance for their programs. However, the stations 
would no longer be under a constraint to accept pro- 
grams from a particular source—the networks—dur- 
ing specified periods of the broadcast day. Similarly, 
while independent film producers, station representa- 
tives, and non-network advertisers would not be in an 
equal competitive position with their network counter- 
parts, they would not be handicapped by the artificial 
restrictions of option time. It rs reasonable for the 
Commission to prohibit a practice which gives one 
group im the industry a competitive advantage at the 
expense of others.’’ (Report VI-22425.) (Emphasis 
added.) 


NBC’s sales policy requires network advertisers to or- 
der a specified minimum (or basic) group of its network 
stations (including all of the NBC owned-and-operated sta- 





4 This Report on Network Broadcasting, referred to throughout this brief, 
is the result of a two-year study made by a specially constituted staff headed 
by Roscoe L. Barrow, Dean of the University of Cincinnati College of Law, 
assisted by Louis H. Mays, Assistant Dean of George Washington University 
Law School, and a number of specialists in various fields. The 1400 page 
Report is based on a comprehensive examination of networks and their rela- 
tionships with all components in the industry. The Commission has consid- 
ered this study one of its most important functions during the past two years. 
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tions). This is generally referred to as the ‘‘must buy’’ 
policy. With respect to this practice the Commission’s 
special network study staff in its report states: 


‘*A greater problem for advertisers has been cre- 
ated by the requirement of NBC and CBS that a desig- 
nated group of basic stations be purchased. In some 
cases, the basic stations have been selected by the net- 
work on grounds that do not reflect the relative value 
of the station to national advertisers. Also, not all 
national advertisers have sufficient distribution in all 
of the basic markets to warrant their inclusion in the 
network order. However, the large majority of net- 
work advertisers are willing to order the large ma- 
jority of the basic stations.’’ (Report IX-101.) 


‘‘In the light of the foregoing considerations, it is 
the recommendation of the Network Study Staff that 
the ‘must-buy’ requirement be prohibited through a 
Commission regulation.’’ (Report IX-108.) 


In view of the obvious considerations of public interest 
involved in the ‘‘option time’’ and ‘‘must buy’’ practices, 
as well as their injurious effect on advertisers such as 
Phileo, it seems quite remarkable that the Commission in 
its decision failed to consider either of these in connection 
with issue ‘‘1’’. The Commission did note, in paragraph 
11 of its opinion (R. 241), the allegations in the Philco 
- protest specifically pointing to those practices, but it there 
deals with them only as pertaining to a showing of injury 
to Philco, and ignored their injurious effect upon the public. 
- The fact that these practices are not ‘‘past history’’ and 
are not, as far as Philco is concerned, involved in ‘‘un- 
- resolved complaints filed with the courts’’ was ignored in 
disposing of issue ‘‘1”’. 

Actually, predatory practices affecting advertisers have, 
- in the past, been a matter of some concern to the Commis- 
sion. Thus, in Radio Fort Wayne, Inc., 9 Pike & Fischer 
~ RR 1221 (1954), the Commission, in denying an applica- 
tion, said: 
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‘The use of dominant position to deprive adver- 
tisers of a choice of advertising media does not recom- 
mend this applicant to us. We do not care to assume 
the risks attendant upon preferring an applicant in- 
volved in practices which, if carried over into the 
broadcast field, would raise serious public interest 
question.’’ 


Similarly, in Mansfield Journal Co. v. Federal Communica- 
tions Commission, 86 U. S. App. D. C. 102, 107, 180 F. 2d 
28, 33 (1950), the Court said: 


‘Monopoly in the mass communication of news and 
advertising is contrary to the public interest, even if 
not in terms proscribed by the antitrust laws.’’ 


Paragraph 16 of the protest, pages 18-23 (R. 149-56) 
alleges a series of facts which, for the most part, may be 
considered as ‘‘past history’’* but many of which are not 
involved in ‘‘unresolved complaints filed in the courts’’. 
The purpose and specifically alleged effect of these facts 
is to show a consistent history of pursuit by RCA and NBC 
of monopoly power, and a course of restrictive practices 
which has continued to the present day (R. 137). 

The Commission has ignored a major segment of the 
facts alleged and has, in consequence, set forth in its de- 
cision no reasons whatever for regarding those facts as 
insufficient grounds for setting aside the grant to NBC. 
It has therefore failed utterly to fulfill the statutory 
mandate authorizing it to dismiss without hearing matters 
set forth in the protest only upon finding (Section 309(c)) : 


‘¢... for reasons set forth in the decision, that, even if 
the facts alleged were to be proven, no grounds for set- 
ting aside the grant are presented.’’ 


5 The Commission’s lack of concern with ‘‘past history’’ is particularly 
unjustifiable since the Supreme Court has said that the Commission may: 


‘«... infer from the fact that the applicant had in the past tried to 
monopolize radio, or had engaged in unfair methods of competition, that 
the disposition so manifested would continue and that if it did it would 
make him an unfit licensee.’’ (National Broadcasting Co., Inc. v. United 
States, 319 U. S. 190, 222; 63 S. Ct. 997, 1012 (1943). 
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(b) Commission Can Not Ignore Misconduct of Licensee Merely 
Because of Pending Litigation 

Even if the Commission had been right (which it was 
not) in saying that Philco’s protest sought to have it ‘‘act 
on unresolved complaints filed in the courts.’’, its refusal 
to take cognizance of the facts alleged as underlying those 
complaints was clearly error. 

Of course there was not, and could not be, any sugges- 
tion that the Commission act upon complaints filed in court 
in the sense that it should determine the issues in litiga- 
tion as such. The Commission has on a number of occa- 
sions, arising over many years, made clear its proper func- 
tion in such a situation; and the courts have expressly 
approved the Commission’s formulation of that function. 

Put in its simplest form, the Commission’s duty is to 
make its own affirmative determination (under Section 
307(d) of the Communications Act) that a proposed re- 
newal of a station license will serve the public interest. It 
cannot evade or postpone the fulfillment of that duty nor 
delegate it to the courts or to other agencies. The circum- 
stance that the same facts which appear before the Com- 
mission are, may have been, or may in the future be at 
issue elsewhere is simply irrelevant. 

The inherent necessity for the rule so stated is readily 
demonstrable. If the Commission may, as it has done 
here, defer its duty to find that the renewal of a license 
is in the public interest until determination by the courts 
of pending litigation, there will result a period of many 
years in which the licensee may continue to operate with 
the public interest left completely out of consideration. As 
the Commission pointed out, the suits set forth in the Phileo 
protest were filed over a ten year period (1946-1957) and 
were still unresolved. (Opinion, paragraph 17, R. 243.) 
Indeed, a license to NBC which would run until resolution 
of all of the antitrust litigation in which it and its parent, 
RCA, are involved would extend far beyond the three year 
license period now granted by the Commission. 
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Accordingly, the course the Commission has adopted will 
necessarily preclude vindication of the public interest dur- 
ing the period while litigation continues, and perhaps in- 
definitely.® 

Conversely, if litigation is not drawn out to its ultimate 
resolution in the courts the Commission faces another 
problem in protecting the public interest against those who 
violate the antitrust laws. The settlement of litigation be- 
tween private parties is considered by all courts to be a 
desirable end. Similarly, the Department of Justice fre- 
quently finds that a consent judgment, eliminating costly 
litigation, may effectively serve its ends. In such cases, 
the public interest which it is the particular duty of the 
Communications Commission to protect may well receive 
no consideration whatever. Thus, under the policy an- 
nounced in the instant case, the Commission may well be 
awaiting court determinations which, even after years of 
legal sparring, will never eventuate.’ 

Indeed, the Commission, in the instant case, appears 
to have adopted an attitude about antitrust law violations 
which it has harshly condemned in others. Speaking of 
certain advertising practices which it believed somehow im- 
proper, although not holding them illegal, the Commission, 
in Radio Fort Wayne, Inc., supra, said 9 Pike & Fischer 





6 The present chairman of the Commission has recognized this danger as 
one which might arise even during the period in which consultation with the 
Department of Justice would, if required, delay Commission action. Thus, 
in the hearings before Subcommittee No. 5 of the House Judiciary Commit- 
tee (84th Cong., 2d Sess., Part 2, Vol. 1, Serial No. 22, Hearings on Monopoly 
Problems in Regulated Industries), page 3531, Commissioner Doerfer said: 


‘‘T do not think that this Commission can consult the Department of 
Justice or the Federal Trade Commission or any other department every 
time it has a problem over which they may have jurisdiction. 

‘<I have not consulted the Department of Justice. If every time an 
allegation of antitrust conduct or an unfair trade practice, which are 
frequently made in all of these cases, if every time I referred that to 
the Department of Justice for an opinion, I do not think that I or the 
Commission could decide a case within years.’’ 


7Since the filing of this protest a group of lawsuits based upon facts 
alleged in the protest to reflect adversely upon RCA and its subsidiary NBC 
have been settled. These suits, brought by the Zenith and Rauland corpora- 
tions against RCA and others are described on pages 9-10 of the protest 
(R. 138-39). 
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RR 1221 (at pp. 1222(k)-22(1), with respect to the applicant 
partners: 


‘¢Because of their announced intention not to take 
steps to bring about the abandonment of these prac- 
tices unless a court of last resort declares them to be 
illegal, responsibility for the practices must be im- 
puted to them.’’ 


The Commission similarly cannot avoid its responsibility 
for evaluating the effect of known practices upon the char- 
acter of an applicant by refusing to do so until they have 
been held illegal in the courts. 

To avoid facing the problems which are part of its mani- 
fest duty to meet in determining the public interest, the 
Commission granted the renewals here complained of sub- 
ject to a ‘‘condition’’, stating that the grant ‘‘is without 
prejudice to whatever action the Commission may deem 
appropriate at such time as presently pending antitrust 
actions involving Radio Corporation of America and the 
National Broadcasting Company, Inc., may be terminated.”’ 
- This ‘‘condition’’ is, of course, illusory. First, the de- 
termination which the court must make in an antitrust 
action is of a different nature from the determination the 
‘Commission must make in granting a license. The courts 
construe the antitrust laws, which are penal in character, 
‘while the Commission is construing the Communications 
Act which deals with the granting of privileges. The 
criteria involved and the results obtained are obviously not 
the same. The courts obviously cannot be depended upon 
in antitrust litigation to make a public interest determina- 
tion according to Communications Act standards, and the 
Commission’s conduct can only be interpreted as a shirk- 
ing of responsibility. Also, during the years that such 
antitrust suits normally consume, the licensee’s license 
could expire and be renewed many times. Each completed 
license period would constitute three years of injury to the 
' public which would have passed forever beyond the reme- 
dial powers of the Commission; and, of course, each of the 
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licenses as to which time expired would have become in 
the strictest sense a final and absolute grant, no matter 
what supposedly conditional language the Commission in- 
serted in it. Further, as noted above, the litigation may 
be terminated without actual determination as to violation, 
thus leaving the public interest bare of protection for the 
future as well as during the period while the litigation con- 
tinued. 

It is also noteworthy that this policy of refusing to act 
on facts which are the subject of antitrust litigation con- 
fers a peculiar benefit on those whose conduct has evoked 
action against them. Any licensee who can manage to be 
indicted or sued on antitrust grounds can look forward 
to years of immunity from Commission action—or even 
Commission inquiry—while one whose conduct has not re- 
sulted in indictment or suits may be denied a license out of 
hand, as were the partners in Anthony Wayne Broadcast- 
ing (Radio Fort Wayne, Inc., 9 Pike & Fischer RR 1221 
(1954)). 

Moreover, the Communications Act appears to contain 
nothing which authorizes the Commission to make such a 
‘‘eonditional’’ grant. Certainly, Section 307(d), under 
which NBC’s license renewal was granted, contemplates 
nothing of the sort. It provides: 


“*..a renewal of ... license may be granted... 
if the Commission finds that public interest, conven- 
tence, and necessity would be served thereby.’’ (Em- 
phasis supplied.) 


This does not say that the renewal may be granted now 
and the public interest left for later determination. The 
same section does further provide: 


‘‘Pending any hearing and final decision on such an 
application and the disposition of any petition for re- 
hearing pursuant to section 405 of this title, the Com- 
mission shall continue such license in effect.’’ 


The extreme care with which this limits the Commission’s 
power to extend a license while making its own determina- 
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tion is tantamount to denial of any such power when, as 
here, the Commission has declined to make any determina- 
tion and has nothing pending before it. Other sections of 
the Communications Act in which the word ‘‘condition’’ 
is used grant no power to issue a ‘‘conditional’’ license such 
as the one here involved. See, e.g., Sections 301, 308 and 
309. 

The Commission at one time shared this view. In Don 
Lee Broadcasting System, 5 Pike & Fischer RR 1179 (1949), 
it was confronted by a clear case of disregard of its rules 
by a licensee. The Commission nevertheless felt impelled 
to renew the license for reasons best expressed in its own 
words (5 Pike & Fischer RR 1200) : 


‘“We are, however, faced with important practical 
difficulties in this case which arise from the fact that 
the only sanction we have the authority to apply is 
denial of license—an action which will put the licensee 
out of business. Except in an aggravated case, the 
Commission is reluctant to impose a sentence on a 
licensee which not only terminates his existing opera- 
tions but would preclude him from holding any other 
radio licenses. Had we the authority to order a sus- 
pension, assess a penalty or impose some other sanc- 
tion less than a ‘death sentence’ we should have no 
hesitancy whatsoever in doing so in this case.’’ (Em- 
phasis supplied.) 


It is apparent that the then Commission did not understand 
that it possessed authority to make grants conditionally, 
' for certainly its inclination would have been to condition 
the license in this case upon the licensee’s good behavior. 


(c) Commission’s Action Was Contrary to Its Previous Actions 
With Respect to Antitrust Violations 


Despite its statement (Opinion, 717, R. 243) that the 
- view it adopts in the present case has been ‘‘expressed on 
many occasions in the past,’’ the Commission’s present 
' position is clearly inconsistent with its own previous ac- 
tions and statements which have received full approval by 
the courts. 
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In the Commission’s ‘‘Report on Uniform Policy as to 
Violation by Applicants of Laws of United States’’, 
(Docket No. 9572, adopted March 28, 1951; 1 Pike & Fischer 
RR (Part 3) 91:495 at p. 91:497) it is stated: 


‘‘Tt must be concluded, therefore, that the Commis- 
sion’s authority to consider violation of Federal laws, 
other than the Communications Act of 1934, in evalu- 
ating applicants for radio facilities is well established 
and that a positive duty is imposed upon us to exer- 
cise this authority.’’ (Emphasis supplied.) 


At a later point in the same Report (at p. 91:499) the 
Commission said: 


‘¢. . . the Commission has the authority to examine 
pertinent aspects of the past history of an applicant 
and this history, of course, includes any violation of 
federal law. Even though no suit alleging illegal con- 
duct has been filed, or if one has been filed but has not 
been heard or adjudicated, the Commission may con- 
sider and evaluate the conduct of an applicant in so 
far as it may relate to matters entrusted to the Com- 
mission. ”’ 


Again, in Page Boy, Inc., 8 Pike & Fischer RR 1108 
(1954), the Commission dealt with the character of its re- 
sponsibility in respect of conduct which has led to a Post 
Office fraud order. It said (at p. 1109): 


“‘It should be pointed out, however, that it is the 
applicant’s conduct culminating in the issuance by 
the Post Office Department of Fraud Order No. 5106 
against Mr. Klein’s Classified Publishing Corporation, 
and not the fact of issuance of such order which is the 
critical consideration. See Report on Uniform Policy 
as to Violation by Applicants of Laws of United States, 
Docket No. 9572, 1 Pike and Fischer RR 91:495. The 
Commission is here not attempting to enforce Post 
Office Department decrees; we are instead concerned 
with Mr. Klein’s business practices as developed in 
the Post Office Department proceeding, and we find 
that those practices bear upon the matters entrusted 
to the Commission and that the public interest, con- 
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venience and necessity would be served by a denial of 
his application.”’ 


A very similar analysis is contained in Radio Fort 
Wayne, Inc., supra, where, after brushing aside court de- 
cisions cited by the parties as decisive of the antitrust as- 
pects of the conduct there in question, the Commission said 
(in J 24): 


‘‘Moreover, whether the establishment and use of 
joint advertising rates by newspapers separately 
owned is legal or illegal is not here controlling, the 
Commission being concerned, primarily, with the con- 
duct of the persons involved and the possible effect of 
such conduct upon the applicant’s disposition to oper- 
ate a broadcast station in the public interest.’’ 


Moreover, speaking through its present General Counsel, 
the Commission pressed the same view to this court on the 
same case: 


‘““That the Commission may take into consideration 
the responsibility of an applicant for competitive 
practices which, while perhaps not in violation of law, 
are nevertheless inconsistent with the long established 
public policy of the United States in favor of compe- 
tition, is beyond question.’’ (Commission Brief in 
Fleming v. F. C. C., No. 12,452, filed March 28, 1955, 


pp. 33-4 


_ This position has been expressly approved by the Su- 
preme Court of the United States. That Court said in a 
previous case involving NBC (National Broadcasting Co., 
Inc. v. U. S., 319 U. S. 190 (1943)) which was quoted in 
extenso by the Commission in a letter approved February 
25, 1949, to the Senate Committee on Interstate and For- 
eign Commerce (1 Pike & Fischer RR (Part 3), p. 91:128- 
9): 
‘*A licensee charged with — in contravention 
of this standard cannot continue to hold his license 


merely because his conduct is also in violation of the 
antitrust laws and he has not yet been proceeded 
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against and convicted. By clarifying in § 311 the scope 
of the Commission’s Authority in dealing with 
persons convicted of violating the antitrust laws, 
Congress can hardly be deemed to have limited 
the concept of ‘public interest’ so as to exclude 
all considerations relating to monopoly and unreason- 
able restraints upon commerce. Nothing in the pro- 
visions or history of the Act lends support to the m- 
ference that the Commission was denied the power to 
refuse a license to a station not operating in the ‘public 
interest,’ merely because its misconduct happened to be 
an unconvicted violation of the anti-trust laws.’’ (Em- 
phasis supplied.) 


These well recognized formulations of the Commission’s 
function were followed in a decision, released November 
4, 1955, ordering a hearing on an issue related to, although 
less inclusive than, issue ‘‘1’’ in the present protest. In 
that case, WBUF-TV, 13 Pike & Fischer RR 60(b), 64, 
one of the issues was stated as follows: 


‘““To determine whether the past history of anti- 


trust litigation and trade practices of RCA, the parent 
company of NBC, adversely reflects on NBC’s char- 
acter qualifications to own and operate broadcast sta- 
tions in the public interest.’’ ® 


In support of this issue, the protestant in that case at- 
tached to its protest merely a brief summary of various 
court actions involving RCA and NBC and dealing with 
antitrust violations. It also relied on language taken from 
a complaint filed by the Department of Justice which 
charged RCA with a continuing history of Sherman Act 
violations. The Commission determined (13 Pike & Fischer 
RR at 66): 


‘<... we find that the statutory standards have been 
met and that therefore the hearing shall include pro- 
testant’s Issue ...’” 


8It is interesting to note that this issue is quite similar in language to the 
Commission’s incorrect summary of the broader issue raised by Philco. See 
ante pp. 10 through 15. 


9The hearing was never held because the protest was withdrawn. The 
public interest was never determined. 
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‘The ruling in WBUF-TY is, of course, irreconcilable with 
that in the instant case; nor does the Commission under- 
take reconciliation. Instead, it now relies solely upon the 
ease of New Britain Broadcasting Company, 13 Pike & 
Fischer RR 915, decided April 13, 1956, some six months 
after WBUF-TV, supra. 
~The New Britain case is irreconcilable not only with 
WBUF-TV, but also with substantially everything the 
Commission had theretofore said or done on the subject 
of alleged law violators. Its rationale can be characterized 
only as curious. The matter of allegations in current com- 
plaints by the United States against RCA, which it had 
treated as significant six months earlier in the WBUF-TV 
ease, the Commission brusquely dismissed, observing that 
they were not against NBC, the applicant.*° The Commis- 
sion said (13 Pike & Fischer RR at 921): 


“‘To allow the existence of this complaint with the 
uncertainty of the outcome in both time and content 
to delay the completion of the instant proceeding would 


place an excessive burden upon our administrative 
processes.”’ 


From this it seems fair to conclude that the Commission 
believes it so important to utilize its administrative proc- 
esses to facilitate a grant of license to the subsidiary of a 
company accused ™* by the Attorney General * of the grav- 
est misconduct that it is improper to delay those processes 
by pausing to inquire whether the Attorney General’s accu- 


_ 100Of course this observation cannot be taken as seriously intended to jus- 
tify the dismissal. This Court has squarely held that misconduct of one of 
‘two corporations under common control is adequate ground for refusing a 
license to the other. Mansfield Journal Co. v. Federal Communications Com- 
mission, 86 U. S. App. D. C. 102, 111, 180 F. 2d 28, 37 (1950). A fortiori, 
‘misconduct by the sole owner of a corporate licensee must be considered as 
affecting the fitness of the latter to continue as such. 


11 NBC itself now stands so accused by the Attorney General in JU. S. v. 
Radio Corporation of America and National Broadcasting Co., Inc., U.S. D.C., 
E. D. of Pennsylvania, Civil Action No. 21,743 (Protest, pp. 12-13, R. 141-42). 


12‘*The Attorney General’s view, though not dispositive, would, of course, 
_be material and persuasive evidence before the Commission on all issues 
within his special competence.’’ City of Pittsburgh v. Federal Power Com- 
mission, 99 U. S. App. D. C. 113, 127, 237 F. 2d 741, 755 (1956). 
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sations are well founded. Phileo Corporation believes, on 
the contrary, that if the Commission’s administrative proc- 
esses are not to be utilized in vindication of the public 
interest they have no justification for existence, let alone 
protection from the ‘‘excessive burden’’ which that vindi- 
cation would impose. 

Having disposed to its satisfaction of the current charges 
against RCA, alleged in the New Britain case, the Commis- 
sion turned to the allegation that RCA had a past record 
of violations as revealed by consent decrees. Of this the 
Commission said (13 Pike & Fischer RR at 922): 


‘With regard to the former, the information to 
which reference is made is not new; it has been avail- 
able to the Commission but has not, in the opinion of 
the Commission, justified any action adverse to RCA’s 
subsidiary, NBC.’’ 


Thus in its New Brita decision the Commission dis- 
missed past charges because it had done nothing about 
them before, disregarded current charges because they 
would be too much trouble to examine, and ignored the 
question whether the proven, or conceded, conduct of the 
past and the allegations as to present conduct comprised 
a continuing course of conduct which promised ill for the 
future. 

The Commission apparently forgot having said in its 
Report on Uniform Policy on Violation of Laws (supra, 1 
Pike & Fischer RR (Part 3) at p. 91:498) : 


‘‘Cases which must be viewed with most critical 
scrutiny are those where the applicant has been in- 
volved in violations over a long period of time or is 
presently engaged in illegal practices. In all such 
cases a strong presumption of ineligibility is raised 
and a heavy burden of proof is imposed on the appli- 
cant to show he is qualified to operate a broadcast 
station in the public interest.’’ 


It is impossible to find either in New Britain or in the 
instant case any trace of the ‘‘critical scrutiny’’, the 
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‘‘strong presumption of illegality’’ or the ‘‘heavy burden 
of proof ... imposed on the applicant.’’ 
- Even the slightest scrutiny of the RCA-NBC history of 
trade practices and antitrust law violations detailed in 
Phileo’s protest reveals a definite pattern which is con- 
stantly repeated. First, RCA-NBC hit upon a practice 
which increases their dominance in the communications 
field. Next, when the practice is challenged, the defense 
is made that the practice is vital to RCA-NBC’s continued 
existence and that any modification will wreck the Ameri- 
can system of broadcasting. Then, after as much delay as 
possible, the practice is asserted to have been abandoned 
and a new one substituted. When the new practice is chal- 
lenged the pattern is repeated. This is the course of con- 
duct of RCA-NBC which Phileo demonstrated in its pro- 
test and which the Commission ignored. ? 
Thus, for example, in 1932 the Department of Justice ac- 
cepted a consent decree requiring General Electric and 
Westinghouse to dispose of their interests in RCA. Imme- 
‘diately, NBC, wholly owned by RCA, entered into ‘‘man- 
agement’’ contracts under which it undertook to ‘‘manage”’ 
the broadcasting stations of General Electric and West- 
inghouse. In 1940 the Federal Communications Commis- 
‘sion challenged the ‘‘management’’ contracts; and ‘‘affilia- 
tion’’ contracts were entered into between the parties in 
their stead. Evils of the ‘‘affiliation’’ contracts were ex- 
posed by the Commission in its Report on Chain Broad- 
-easting issued in 1943. After long litigation the Commis- 
sion’s new rules were upheld and RCA-NBC were required 
to make some adjustments in their way of doing business 7° 
(Protest, pp. 23-24, R. 152-153.) 

13 The then Commission required NBC, among other things, to dispose of 
one of its two radio networks. Despite NBC’s’ contention that ‘‘chaos, not 
further competition, would result from the blow aimed at the American 
system of broadcasting’’, the result was to give the public an additional com- 
peting network not only in radio, but, later, in television as well. The public 
, interest as contrasted to that of RCA-NBC was undoubtedly benefited by this 


' action of the Commission’s. Of course, NBC now again owns two national 
communications networks, one radio and one television. 
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During this same period the Department of Justice had 
filed suit which was intended, inter alia, to separate NBC 
from its Artist Bureau. The issuance of the Chain Broad- 
casting Rules and the announcement by NBC that the 
Artist Bureau had been abandoned caused this suit to be 
dropped. It is alleged in the protest that NBC’s present 
‘talent development’’ contracts carry forward most of the 
evils which caused the attack on the Artist Bureau (Pro- 
test, [ 14 (e), R. 147). 

The Commission’s own records, as alleged in the pro- 
test (p. 25, J (1), R. 154), show that in 1950 the Commis- 
sion was required to threaten cancellation of the licenses 
of certain NBC affiliates to force NBC to relinquish its 
hold on a substantial segment of its affiliates’ Saturday 
night time,-acquired in violation of the Commission’s rules. 

All of the foregoing, as well as many other, facts alleged 
in the Phileo protest are matters of record which are 
readily available to the Commission. 

Since the filing of the Philco protest the Report on Net- 
work Broadcasting, previously referred to, has been made 
public. This report was the result of a study by a special 
staff assembled to make the only comprehensive study of 
broadcasting for the Commission since the commercial ad- 
vent of television. This report (at II-51) also finds the 
practices engaged in by NBC to be inimical to the public 
interest. The report found significant the fact that: 


‘““NBC is a wholly-owned subsidiary of the Radio 
Corporation of America (RCA). RCA is a nation- 
wide and worldwide communications organization. It 
is a leader in the production of radio and television 
receivers, transmitting equipment, and tubes. It has 
a variety of other interests, including records and 
phonographs, international radiotelegraph and radio- 
marine communication systems, and production of elec- 
tronic equipment for ships and aircraft. RCA also 
operates the predominant patent pool in the radio field 
with ecross-licensing arrangements with the American 
Telephone and Telegraph Company.’’ 
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This observation is but another recognition of the NBC- 
RCA relationship and the position they occupy in the 
broadcasting field. The Commission itself, on other occa- 
sions, has made the same observation. In the ABC-Para- 
mount Merger Case, 8 Pike & Fischer RR 541 (1953), the 
Commission stated, at page 599: 


“‘The significance of [networks having other busi- 
ness interests] as it relates to NBC, was also recog- 
nized by the Commission in its 1941 Report on Chain 
Broadcasting. There the Commission pointed out 
that: ‘NBC is but a branch—though an important 
branch—of a vast corporate enterprise which strad- 
dles the field of communications, radio-equipment 
manufacturing, and entertainment. The position of 
NBC in the field of broadcasting cannot be fully under- 
stood nor properly evaluated without some grasp of the 
history and activities of RCA.... RCA occupies a 
premier position in fields which are profoundly deter- 
minative of our way of life. Its diverse activities give 
it a peculiarly advantageous position in competition 
with enterprises less widely based.’ (Pages 9, 20.) 
Today, as shown by its annual report, RCA and its 
subsidiary companies are engaged in even more exten- 
sive activities than during the period described in the 
Report on Chain Broadcasting.’’ 


Indeed, every investigation which has ever been made 
into the subject has invariably found RCA-NBC to be en- 
gaged in one or more practices not in the public interest. 
This would of itself seem sufficient to establish an inte- 
grated pattern of conduct such as was referred to in Com- 
missioner (now Chairman) Doerfer’s opinion in the case 
which arose when this Philadelphia station was assigned 
to NBC by Westinghouse, (National Broadcasting Co., Inc., 
13 Pike & Fischer RR 374, 382). Chairman Doerfer said: 


‘‘Specific intent to restrain trade or to monopolize 
can seldom be spelt out of a single transaction— 
whether approved by a governmental agency or not. 
A plan or a scheme generally consists of a pattern of 
conduct. Such an over-all look is still available to the 
F. C. C. or any other governmental agency... .”’ 
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It is submitted that the Philco protest clearly outlined 
the requisite pattern and, if the public interest is to be 
served, a very thorough ‘‘over-all look’’ was called for. 
The Commission erred in declining to look. 


(d) The Commission Ignored Facts Alleged in Support of Issues 
“2 "3" and "4!" 

Much of what has been said with respect to issue ‘‘1’’ 
and its treatment by the Commission is equally applicable 
to its treatment of the remaining issues requested in the 
protest. The opinion, after disposing of issue ‘‘1’’, deals 
with issues ‘‘2’’ and ‘‘3’’ which raise, respectively, ques- 
tions as to violations of the Commission’s multiple owner- 
ship and network rules. As to these, the Commission said 
three things: (1) ‘‘These questions have been raised in the 
past and have been resolved in favor of the applicant.’’ 
(2) ‘*To the extent that these matters are involved in pend- 
ing litigation, we shall await the determination of the 
courts.’’ and (3) ‘‘Otherwise, we find no basis in the pro- 
test for holding a hearing on said issues.’’ 

Having thus disposed of issues ‘‘2’’ and ‘‘3’’, the Com- 
mission then says: ‘‘Issue ‘4’ is based on finding” reached 
under other issues and raises no independent questions. In 
re New Britain Broadcastimg Company, 14 Pike & Fischer 
RR 725.”’ . 

These observations are puzzling to a degree. We take 
them in order. In a previous case issues similar to those 
raised in ‘‘2’’ and ‘‘3’’ were raised with respect to the 
addition to NBC’s holdings of a UHF station in New 
Britain, Connecticut. The Commission held that they were 
sufficient to require full evidentiary hearing in that case. 
In re New Britain Broadcasting Company, supra, 13 Pike 
& Fischer RR 915, 918. Subsequently, and for undisclosed 
reasons, all parties opposing the approval of NBC as a 
licensee withdrew, the prescribed hearing was then held, 
and the hearing examiner rendered an opinion in favor of 
NBC which he explicitly restricted to the question of the 
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addition of the New Britain UHF station to NBC’s other 
holdings (the propriety of which had been stipulated by 
the parties and was not made the subject of the examiner’s 
‘conclusions, except for the unexplained statement that 
NBC’s existing holdings had been found by the Commission 
to be in the public interest). See New Britain Broadcast- 
ing Company, 14 Pike & Fischer RR 725, 739 (1956). The 
Commission adopted the examiner’s decision without com- 
‘ment, Commissioner Bartley dissenting. Commissioner 
Hyde concurred on the grounds that the grant would tend 
to encourage operation in the UHF portion of the spec- 
trum. 14 Pike & Fischer RR 740 a and b. 

The Commission’s second pronouncement on Philco’s 
issues ‘‘2’’ and ‘3”’ is, of course, subject to the same ob- 
"jection as is made above to its similar treatment of issue 
“61°”, ‘The fact that there is pending litigation on these 
issues, if it is a fact, affords no excuse for refusing to de- 
termine the public interest question raised by them. On 

the contrary, it would seem to require such determination. 
~The lack of clarity of the first two reasons given by the 
Commission for dismissing issues ‘‘2’’ and ‘‘3’’? makes its 
ensuing statement utterly baffling. What does the Com- 
mission intend by the word ‘‘otherwise’’ in its holding: 
‘‘Otherwise we find no basis in the protest for holding a 
hearing on said issues’’? The issues clearly raise ques- 
tions whether the grant to NBC of the Philadelphia sta- 
tion results in undue concentration of control of the mass 
media of communications in violation of two cited rules 
of the Commission. The protest (R. 134-35), sets forth 
- facts demonstrating a concentration of control of such 
media in NBC which is very substantial indeed. The 
showing is that NBC holds a total of seventeen broadcast 
licenses in a total of eight cities with a very close concen- 
tration in the area centering on Philadelphia, which com- 
prises a major segment of the largest predominantly urban 
area in the world. Just such allegations led the Commis- 
sion to conclude on a previous occasion that they required a 
full evidentiary hearing. New Britain Broadcasting Com- 


> 
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pamy, 13 Pike & Fischer RR 915, 918, supra. The results 
of that hearing were, as shown above, wholly inconclusive 
as to the effect of those issues when raised with respect to 
the Commission’s renewal of NBC’s Philadelphia license. 
See New Britain Broadcasting Company, 14 Pike & Fischer 
RR 725, supra. 

The Commission’s network study group has recognized 
the seriousness of this concentration. It states, at XII-96: 


‘‘One striking phenomenon of the growth of mul- 
tiple ownership is the concentration of multiple hold- 
ings in the large, commercially desirable markets. As 
has been shown, in the top 25 markets, serving more 
than half the population of the United States, a very 
high concentration of multiple ownership has devel- 
oped. To slow down this concentration, it is recom- 
mended that a limit be set on the number of VHF sta- 
tions which may be owned in the top 25 markets. Be- 
yond the limitation of one station, there is no number 
which can be fully justified on logical or other grounds. 
However, considering the scarcity of these valuable 
frequencies and the extent of divestiture entailed, it 
would seem highly reasonable to limit ownership by 
the same interest to three stations in the top 25 
markets.’’ 


On other occasions, the Commission has faced the ques- 
tion as to whether one station might be given a competitive 
advantage over other stations operating in the same com- 
munity in terms of opportunity for network affiliation. 
These considerations would seem particularly in point 
here, since there are only three VHF television channels 
allocated to Philadelphia, and the ownership of one by NBC 
obviously forecloses its availability to any other network. 
The Commission’s Report on Chain Broadcasting, Commis- 
sion Order No. 37, Docket No. 5060 (May, 1941), pp. 47-48, 
stressed the desirability of competition among networks 
for station outlets and competition among stations for net- 
work affiliation. 

In Sunbeam Television Corp. v. F. C. C., 243 F. 2d 26 
(D. C. Cir. 1957) this Court had under consideration a con- 
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tractual relationship between NBC and an officer of an 
applicant for a television facility. In this connection, the 
Court said (243 F. 2d at 28): 


‘<The failure to give any adverse effect to Mr. Tram- 
mell’s association with NBC, in considering the com- 
parative qualifications of Biscayne, was a departure 
from the Commission’s established policy that it is 
desirable for local television stations and network or- 
ganizations to be independent of each other, and thus 
to assure that networks can freely compete for affilia- 
tion with local stations, and local stations freely com- 
pete for network affiliation. This policy, reflected to 
a degree in § 3.658 (f) of the Commission Rules and 
Regulations, is found in the Commission’s decisions.’’ 


It is submitted, therefore, that the Commission’s dis- 
missal of issues ‘‘2’’ and ‘‘3’’** of Philco’s protest was 
wholly unsupported, and unsupportable; and again the 
Commission has declined to consider allegations of fact 
which would clearly be ‘‘grounds for setting aside the 
grant’’ within the meaning of Section 309(c) of the Com- 
munications Act. 


IL 
PHILCO’S PROTEST CONTAINED “SUCH ALLEGATIONS OF FACT AS 
[SHOWED PHILCO] TO BE A PARTY IN INTEREST” AS REQUIRED BY 
SECTION 309(c) OF THE COMMUNICATIONS ACT 
The Commission’s finding that Philco had not alleged 
facts showing it to be a party in interest is based upon a 
distorted version of Philco’s actual allegations. This dis- 
tortion is so pervasive as almost to defy concise demon- 
stration. One instance is, however, clear and bears a 
‘clearly demonstrable relation to one segment of the errone- 
ous result the Commission achieved. 
In stating the allegations Philco made in its protest the 
Commission completely omits the allegation in paragraph 8 
of the protest (R. 136): 


a course, if these issues stand, issue ‘‘4’’ must also be recognized as 
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‘‘Philco as an advertiser is subjected to other and 
further injuries made possible by NBC’s ownership of 
the Philadelphia and other television stations. Owner- 
ship of these stations is a basic prerequisite to the 
mode of operation now pursued by NBC as a television 
network.’’ (Emphasis supplied.)* 


This omission was an important one, since if the Com- 
mission had recognized the allegation in question it could 
not well have reached the conclusion it did in paragraph 11 
of its decision. In that paragraph, referring to Philco’s 
stated examples of injury to it by NBC’s network prac- 
tices, the Commission said: 


‘‘With respect to all of these matters, it is clear that 
Phileo would be in exactly the same position if NBC 
owned no station in Philadelphia and its programs 
were carried over an independently owned affiliate. 
Since renewal or lack of renewal of WRCV-TV could 
not affect Philco with respect to this category of ac- 
tion, they do not, even if we assume arguendo that they 
in fact injure Philco, make it aggrieved by the pro- 
tested grant’’ (R. 241). 


Given Philco’s quoted allegation, this statement is clear- 
ly wrong. 

The Commission’s observation is also completely with- 
out merit in answering Philco’s allegation of injury, even 
if it be assumed that ownership of the station is not essen- 
tial to the network’s mode of operation. What the Com- 
mission seems to be saying is that an injury inflicted on 
Phileo through NBC’s use of this station gives Philco no 
standing to complain of the grant to NBC because, if NBC 
did not own the station in Philadelphia it could inflict the 
same injury to Philco by causing its programs to be broad- 
east over the Philadelphia station, even though owned by 
~ 15 This allegation was deliberately included in the protest for the purpose 
of showing that the very grant protested was directly related to the injury 
of which Philco complained. It was based on the testimony of no less an 
authority than Robert W. Sarnoff, president of NBC. See, ¢.g., Hearings 
Before House Committee on the Judiciary (Subcommittee No. 5) on Monopoly 


Problems in Regulated Industries (Television), 84th Cong., 2nd Sess. (1956), 
Vol. 4, pp. 6110, 6117. 
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some other licensee. Whether this speculation is correct 
or not, the fact remains that NBC did use this station, 
licensed to it by the Commission, to inflict the injury of 
which Phileo complains. Whether NBC might have 
achieved the same result by some other means which the 
Commission can imagine is surely irrelevant to show that 
Philco was not injured by the means actually used. 

The next paragraph of its opinion (f[12, R. 241) reveals 
another distortion of Philco’s allegations. The Commission 
there states: 


‘‘This leaves for consideration the miniscule residue 
of Phileco’s allegations of injury. Jt does not allege 
NBC, in its ownership and operation of WRCV-TYV, 
has unfairly discriminated against Philco, either in its 
mews or other programming or its advertising prac- 
tices. It suggests only that by such actions as the use 
of call signs related to the RCA trade-mark symbol, 
by announcements of the stations as ‘a service of 
RCA’, and by occasional favorable news mentions of 
RCA developments, NBC’s ownership of a Philadel- 


phia television station aids RCA in its competition 
with Philco in the manufacture and sales of electronic 
equipment.’’ (Emphasis supplied.) 


Earlier in its opinion (4, R. 235) the Commission does 
‘rather more justice to this ‘‘miniscule residue.’’ There it 
‘eredits Phileo with having alleged, inter alia: 


‘¢. . . that NBC’s owned television stations are so 
located as to give them ‘maximum strategic effect’ and 
the ‘advantage and preferential publicity’ which these 
television stations give to RCA over Philco and other 
competing manufacturers is enhanced ‘through the 5 
radio stations and 4 FM stations which NBC owns’; 
that the ‘preferential publicity’ which NBC stations 
afford RCA ts ‘not available to Philco or other manu- 
facturers who compete with RCA’; that this ‘adver- 
tismg’ of RCA by NBC constitutes the ‘grossest and 
most harmful variety of unfair competition. . . .”’ 
(Emphasis supplied.) 
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It also details in a footnote illustrative examples cited by 
Phileo, stating: 


‘‘The protestant claims that such ‘preferential pub- 
licity’ is exemplified by (1) NBC owned stations in- 
serting the phrase ‘a service of RCA’ during station 
identification breaks; (2) ‘news’ stories broadcast by 
NBC stations relate to* RCA activities ‘which other 
news agencies do not find justified by their news 
value’; (3) broadcasts of NBC color television pro- 
grams ‘again and again’ advise the public that RCA 
is ‘the pioneer and developer of compatible color’; 
(4) the ‘Today’ program, a NBC Network presenta- 
tion, emphasizes its origination, when that is a fact, 
in ‘RCA Exhibition Hall’ where RCA products are 
allegedly on display; and (5) NBC stations incor- 
porate ‘RCA’ and ‘RC’ into their call letters, thereby 
giving RCA an ‘amount and type of advertising which 
Phileo (and other competing manufacturers) cannot 
hope to obtain by however a large* expenditure.’ ’’ 
Ibid. (At the places marked by asterisks the original 
allegations are considerably garbled. Compare pro- 
test, (6, R. 134-35) for the language actually used.) 


It is apparent from a comparison of what Philco actually 
alleged with what the Commission characterizes, in its 
paragraph 12, as Phileo’s allegations, that only by such 
distortion could the Commission have been led to the con- 
clusion that Philco did not allege that ‘‘NBC in its owner- 
ship and operation of WRCV-TV has unfairly discrimi- 
nated against Philco, either in its news or other program- 
ming or its advertising practices.’’ What else that such 
discrimination could possibly be meant by allegations such 
as: 

“‘The NBC broadeast stations afford RCA a vast 


amount of preferential publicity which is not available 
to Phileo. .. .’? (Protest, 16, R. 134.) 


and that: 
‘“‘This and the incorporation of RCA and RC into 


their call letters give RCA an amount and type of 
advertising which Philco (and other competing manu- 
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facturers) cannot hope to obtain by however large an 
expenditure; and this advantage to RCA constitutes 
the grossest and most harmful variety of unfair compe- 
tition’’ (6, R. 135). 


and that: 


‘‘One example will show the extremes to which RCA 
self-glorification at the expense of others can be 
carried. When NBC acquired the station in Philadel- 
phia which is the subject of this protest, the NBC pro- 
gram called ‘Today’, undertook what purported to be 
a ‘Salute to Philadelphia’, but which actually featured 
RCA. On this program the RCA manufacturing plant 
and the RCA laboratories were woven into Philadel- 
phia history along with Benjamin Franklin and the 
Liberty Bell. No mention, of course, was made of 
Phileo’s laboratory and manufacturing plant, which 
are actually in Philadelphia, whereas the RCA plant 
and laboratory are in the State of New Jersey. Nor 
was the public similarly informed of the fact that 
Phileo, at great expense, had pioneered and developed 
ae very station over which this broadcast was made.”’ 


The fact is that Philco’s allegations show it to be clearly 
and directly a party in interest. Philco alleged, inter alia, 
that NBC is a tool which RCA utilizes to compete unfairly 
- with Phileo, and that the Philadelphia station license, re- 
~ newal of which is challeneged here, is an indispensable 
piece of the mechanism which makes NBC’s part in such 
predatory practices of RCA effective. 

This is not to say, as the Commission seems to suggest, 
that competitive injury to Philco arises simply because 
NBC’s operations are economically advantageous to RCA 
(see, e.g., Opinion, 710, R. 240). Of course this is not 
Philco’s position. It does not complain of the fact that 
NEC is a profitable subsidiary of RCA ** and hence adds 
to its parent’s competitive strength. Philco complains that 

16 It should not be entirely overlooked that it is enormously so. As pointed 
out in the protest (R. 148), a Congressional report finds that: ‘‘Its network 
operation returned 80% of its entire property investment in 1955, while its 


ew York station, WRCA-TV, earned 857% on its property investment in the 
same year and 1,646% and 2,135% in 1954 and 1953, respectively.’’ 
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RCA through NBC is making use of a license granted by 
the Commission to discriminate against Philco as an adver- 
tiser, giving Phileo’s competitor, RCA, a type of advertis- 
ing which neither Philco nor any other competitive manu- 
facturer can obtain from it. Moreover, Philco expressly 
complains that through NBC’s mode of television network 
operation, to which the grant of license here protested is 
indispensable, NBC directly injures Philco as an adver- 
tiser. The ‘‘option time’’ and ‘‘must buy’’ practices, 
described in detail earlier (at pp. 10-12) are vital portions 
of the mode of operation protested. 

It is also clear that the long course of predatory prac- 
tices engaged in by RCA and NBC, built upon licenses re- 
ceived from the Commission, and specifically alleged in this 
protest *? have injured and still do injure Philco as well as 
the public interest. 

No national advertiser such as Philco can be said to 
remain unaffected by NBC’s television network practices. 
In this respect, Philco’s injury is suffered by it as a con- 


sumer, and is inflicted directly by NBC as a licensee. Thus 
is made strikingly applicable here what was said in Asso- 


17 NBC has on a number of occasions sought to suggest that Phileco makes 
no allegation of fact when it points to allegations of misconduct made by 
the Government or other parties in current litigation. Philco has quite 
plainly adopted all of these charges (Protest, 16, R. 149-56). Moreover, as 
shown in part above, many of the allegations in the protest are made directly 
as Philco’s own. To say this, however, is not to concede NBC’s argument 
as to matters taken by Philco from the suits against RCA, from the hearings 
and reports of Congressional committees and elsewhere. The function of a 
protest is to call the Commission’s attention to matters as to which an 
evidentiary hearing should be held. In paragraph 10 of its protest (R. 137-43), 
Philco chose to do this by quoting NBC’s own summary of the charges against 
it, thus avoiding any argument that those charges were overstated or distorted 
in any way. The charges themselves are in no way mitigated by this form of 
presentation; nor is the Commission’s obligation to ascertain their truth 
one whit diminished by the form chosen to set out the substance of these 
charges. Compare the statement in Federal Broadcasting System v. Federal 
Communications Commission, 96 U. S. App. D. C. 260, 225 F. 2d 560 (1955), 
at 263: 


‘¢.. . neither are we to measure the requirement of Section 309(c) by 
the technicalities of pleading formerly applicable in civil litigation. 
What is required is merely an articulated statement of some fact or 
situation which would tend to show, if established at a hearing, that the 
grant of the license contravened public interest, convenience and neces- 


sity ...?%. 
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ciated Industries v. Ickes, 1384 F. 2d 694 (2d Cir. 1943), 
where Judge Frank observed (at p. 705) : 


‘“TIt would seem clear, then, that a consumer threat- 
ened with financial loss by a Commission’s order, which 
fixes prices and prevents competition among those 
from whom the consumer purchases, is also a ‘person 
aggrieved.’ Indeed there is more reason why Congress 
should be deemed to have intended to confer such a 
power on consumers than to authorize a holder of a 
radio station license to obtain review of an administra- 
tive order, issued under the Communications Act, 
subjecting him to increased competition. For the com- 
mon law has always zealously regarded competition as 
inherently desirable. ’’ 


This observation is directly applicable to the case Philco 
has made on standing. The Commission’s renewal of 
NBC’s license affords an effective weapon in the campaign 
by which NBC ‘‘fixes prices and prevents competition 
among those from whom [Philco] purchases [advertis- 
ing].’? As a manufacturer in direct competition with RCA, 


Philco is, obviously, further directly injured by RCA’s use 
of its wholly-owned subsidiary’s Philadelphia station to 
' compete unfairly with Phileo. It can be no obstacle to the 
| existence of standing that the injury so inflicted occurs, so 
to speak, in two stages—that is, must be traced through 
| NBC from RCA. Several cases have dealt with the con- 
' verse situation, where the complainant is injured by some- 
thing done to an intermediate party, or even a party more 
_ than one stage removed. 

~ _‘Yhus in National Coal Ass’n v. Federal Power Commis- 
ston, 89 U. S. App. D. C. 135, 191 F. 2d 462 (1951), the 
employees of a competitor were held to be sufficiently in- 
jared, through threat of loss of their jobs in the coal 
industry as a result of what the Commission was doing in 
regulating the gas industry. 

- In City of Pittsburgh v. Federal Power Commission, 99 
U.S. App. D. C. 113, 237 F. 2d 741 (1956), the City of 
Pittsburgh was found to have standing because the Com- 
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mission’s proposed action with respect to one pipeline 
might reduce the ready expandability of another pipeline 
and thus affect consumers in the event that demand ex- 
ceeded the capacity of the latter facility. 

Even more remote is the relation between the protested 
action and the claimed injury in Greater Huntington Radio 
Corp., 14 Pike & Fischer RR 271, 273 (1956), where the 
Commission had before it a protest to a proposed assign- 
ment of a station license. The protestant was a labor 
union which had pending before the National Labor Rela- 
tions Board a charge of unfair labor practices against the 
assignor. The Commission described the alleged injury 
as being: 

‘¢.. . that if the station’s ownership is fully trans- 
ferred to the assignee corporation and final action is 
thereafter taken upholding the charges against as- 
signor corporation concerning unfair labor practices, 
enforcement of the established rights of the employees 
may be adversely affected.’’ 


The Commission concluded: 


‘‘Under these circumstances we believe the petitioner 
has alleged facts sufficient to give it standing under 
Sections 309(c) and 405.’’ 


It is not necessary to endorse this result in pointing out 
how oddly it contrasts with the Commission’s attitude in 
the instant case. That attitude is equally in conflict with 
the authoritative expositions of the purpose and effect of 
Section 309(c) of the Communications Act. Thus, in Fed- 
eral Broadcasting System v. Federal Communications Com- 
mission, 97 U. S. App. D. C. 293, at 297, 231 F. 2d 246, at 
250 (1956), this Court said: 


‘¢.. . lack of actual violation of law or regulation is 
not decisive: the question is whether the alleged con- 
duct is contrary to the public interest, or otherwise 
demonstrates unfitness of the licensee. * * * The Com- 
mission should approach the matter in that light. Only 
if it is clear from the face of the protest, taking all the 
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protestant’s allegations as true, that there is no real 
merit in protestant’s position or substantial possibility 
that a hearing will reveal merit, should the protest be 
rejected without a hearing.’’ 


A similar view of Section 309(c) is taken in Clarksburg 
Publishing Co. v. Federal Communications Commission, 96 
U.S. App. D. C. 211, 215, 225 F. 2d 511, 515 (1955), where 
this Court said: 


‘“‘The statute contemplates that, in appropriate 
cases, the Commission’s inquiry will extend beyond 
matters alleged in the protest in order to reach any 
issue which may be relevant in determining the legality 
of the challenged grant. Clearly, then, the inquiry 
cannot be limited to the facts alleged in the protest 
where the Commission has reason to believe, either 
from the protest or its own files, that a full evidentiary 
hearing may develop other relevant information not 
in the possession of the protestant.”’ 


It is impossible to reconcile the functions of Section 
' 309(¢) protests so described with the Commission’s mani- 
fest reluctance to inquire into the matters which Phileo has 
brought to its attention. In denying Philco the status of a 
' party in interest, the Commission blinds itself to allega- 
tions of economic injury on Philco’s part. It thereby re- 
jects the issue which the courts have said is central to the 
problem of standing. Thus, in Camden Radio v. Federal 
Communications Commission, 94 U. S. App. D. C. 312, at 
318, 220 F. 2d 191, at 196 (1955), it is said: 


‘|, . the right to protest does not depend upon 
whether the protestant will be entitled to relief from 
the competition which will cause him to suffer economic 
injury. The mere fact that he will suffer such injury 
from the operation of the new station entitles him to 
demand a hearing... .”’ 


Similarly clear as to the role of economic injury are 
City of Pittsburgh v. Federal Power Commission, 99 U. S. 
App. D. C. 113, 237 F. 2d 741 (1956) ; Clarksburg Publishing 
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Co. v. Federal Communications Commission, 96 U. S. App. 
D. C. 211, 225 F. 2d 511 (1955) ; National Coal 4ss’n. v. Fed- 
eral Power Commission, 89 U. S. App. D. C. 135, 191 F. 
2d 462 (1951); Associated Industries v. Ickes, 134 F. 2d 
694 (2d Cir. 1943). 

Even more important, however, is the disregard of the 
public interest which the Commission’s action evinces. The 
courts have indicated on a number of occasions that the 
purpose of Congress in giving parties in interest standing 
to protest was the belief that private parties would be 
likely to bring public interest considerations to the Com- 
mission’s attention. See, in particular, the very full analy- 
sis of Federal Communications Commission v. Sanders 
Bros., 309 U. S. 470 (1940), written by Judge Frank in 
Associated Industries v. Ickes, 134 F. 2d 694, swpra,'* in 
which he also quotes and explains the remark of the Su- 
preme Court in Scripps-Howard Radio, Inc. v. F. C. C., 316 
U. S. 4, 14, 62 S. Ct. 875, 882 (1942), that: 


‘¢. .. these private litigants have standing only as repre- 
sentatives of the public interest.’’ 


Phileo Corporation in the present case fits the suggested 
role exceptionally well. It is precisely because of its in- 
juries arising out of the unfair competition of RCA through 
the utilization of NBC and its Philadelphia station that 
Phileco has been made exceptionally sensitive to the in- 
juries to the public interest also involved. These it has 
set forth at length and in detail in its protest and has 
pointed to a number of public sources of information for 
the Commission to explore. It will scarcely be denied that 
if these allegations are well founded the public interest has 
suffered and is suffering grave injury and stands to suffer 
even graver ones if the conditions shown are longer con- 
tinued. 

It is therefore submitted that, upon any accepted test, 
Phileo’s standing to make the protest herein is beyond 


18 Neither case was concerned with the section of the statute here involved, 
but the reasoning of each is directly applicable. 
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question, since, first, it is subject to genuine and severe 


economic injury and, second, it raises vitally important 


‘issues affecting the public interest which it was the intent 


of Congress to evoke by the enactment of 309(c) of the 
Communications Act. 


CONCLUSION 


The Commission’s dismissal of Philco’s protest on the 
merits ignored allegations of fact which if proven would 
plainly require withdrawal of NBC’s license. Philco’s 
allegations of economic injury resulting’ from the grant to 
NBC clearly make it a ‘‘party in interest’’ with standing 
to protest within the intendment of the Communications 
Act. 

Phileo Corporation respectfully requests this Honorable 


~ Court to reverse the Commission’s dismissal of Philco’s 


protest herein and to remand to the Commission for full 
evidentiary hearings upon all the proposed issues. 


Respectfully submitted, 


Henry B. Weaver, Jz. 
Txomas M. Cootey, IT 
Quinn O’ConneELL 
Attorneys for Appellant 
Weaver & Gassie 
1225 19th Street, N. W. 
Washington 6, D. C. 
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APPENDIX 


Section 307(d), Communications Act of 1934, as amended, 
47 U.S. C. $ 307(d): 


No license granted for the operation of a broadcast-. 
ing station shall be for a longer term than three years 
. and no license so granted for any other class of sta- 
tion shall be for a longer term than five years, and any 
license granted may be revoked as hereinafter pro- 
vided. Upon the expiration of any license, upon appli- 
cation therefor, a renewal of such license may be 
granted from time to time for a term of not to exceed 
three years in the case of broadcasting licenses, and 
not to exceed five years in the case of other licenses, 
if the Commission finds that public interest, conveni- 
ence, and necessity would be served thereby. In order 
to expedite action on applications for renewal of broad- 
casting station licenses and in order to avoid needless 
expense to applicants for such renewals, the Commis- 
sion shall not require any such applicant to file any 
information which previously has been furnished to the 
Commission or which is not directly material to the 
considerations that affect the granting or denial of 
such application, but the Commission may require any 
new or additional facts it deems necessary to make its 
findings. Pending any hearing and final decision on 
such an application and the disposition of any petition 
for rehearing pursuant to section 405 of this title, the 
- Commission shall continue such license in effect. 


Section 309(c), Communications Act of 1934, as amended, 
47 U.S. C. § 309(c): 


When any instrument of authorization is granted by 

» the Commission without a hearing as provided in sub- 
section (a) of this section, such grant shall remain 
subject to protest as hereinafter provided for a period 
of thirty days. During such thirty-day period any 
party in interest may file a protest Aue oath directed 
to such grant and request a hearing on said application 
so granted. Any protest so filed shall be served on the 
grantee, shall contain such allegations of fact as will 
show the protestant to be a party in interest, and shall 
specify with particularity the facts relied upon by the 
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protestant as showing that the grant was improperly 
made or would otherwise not be in the public interest. 
The Commission shall, within thirty days of the filing 
of the protest, render a decision making findings as to 
the sufficiency of the protest in meeting the above re- 
quirements; and, where it so finds, shall designate the 
application for rehearing upon issues relating to all 
matters specified in the protest as grounds for setting 
aside the grant, except with respect to such matters 
as to which the Commission, after affording protestant 
an opportunity for oral argument, finds, for reasons 
set forth in the decision, that, even if the facts alleged 
were to be proven, no grounds for setting aside the 
grant are presented. The Commission may in such 
decision redraft the issues urged by the protestant in 
accordance with the facts or substantive matters al- 
leged in the protest, and may also specify in such de- 
cision that the application be set for hearing upon 
such further issues as it may prescribe, as well as 
whether it is adopting as its own any of the issues 
resulting from the matters specified in the protest. In 
any hearing subsequently held upon such application 
issues specified by the Commission upon its own initia- 
tive or adopted by it shall be tried in the same manner 
provided in subsection (b) of this section, but with 
respect to issues resulting from facts set forth in the 
protest and not adopted or specified by the Commis- 
sion, on its own motion, both the burden of proceeding 
with the introduction of evidence and the burden of 
proof shall be upon the protestant. The hearing and 
determination of cases arising under this subsection 
shall be expedited by the Commission and pending 
hearing and decision the effective date of the Commis- 
sion’s action to which protest is made shall be post- 
poned to the effective date of the Commission’s de- 
cision after hearing, unless the authorization involved 
is necessary to the maintenance or conduct of an exist- 
ing service, or unless the Commission affirmatively 
finds for reasons set forth in the decision that the 
public interest requires that the grant remain in effect, 
in which event the Commissioner shall authorize the 
applicant to utilize the facilities or authorization in 
question pending the Commission’s decision after 
hearing. 
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Introduction 
The arguments set forth in the briefs of the Appellee, 
Federal Communications Commission (hereinafter referred 


to as the Commission), and the Intervenor, National Broad- 
casting Company (hereinafter referred to as NBC) are 
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primarily a reiteration of points which they had previously 
‘set forth in the Memorandum Opinion and Order and the 
‘pleadings filed in opposition to Philco’s protest, respec- 
tively. Therefore, only a very brief reply to these argu- 
ments is necessary or appropriate. 

Greater significance is seen in what the Commission re- 
‘fuses to argue than in the arguments actually included in 
its brief. Brevity is more difficult to achieve in dealing 
with these omissions. 


II. 
Commission Improperly Attempts to Limit This Appeal 


The Commission purposely attempts to limit the issues 
on this appeal to the question of Philco’s ‘‘standing’’ to 
protest. In so doing, it ignores one segment of its Opinion 
and Order which is the subject of this appeal. The record 

is clear that Philco is appealing from the entire Opinion 
-and Order which dismissed its protest. Any attempts to 
take back, explain, or apologize for the words and reasons 
which it originally employed are untimely efforts on the 
part of the Commission, and should not be countenanced. 


Although elementary at this stage of the proceedings, it 
seems necessary to point to the reasons and language used 
by the Commission as a basis for dismissing Philco’s pro- 
test. The Commission’s Opinion and Order (R. 232-244) 
may be divided into three phases. The first phase (para- 
' graphs 1-8) consists of the Commission’s characterization 
of the various pleadings filed in the proceeding by Philco 
and NBC. The second phase (paragraph 9-16) treats the 
question of Philco’s standing as a party in interest. At the 
conclusion of this phase, the Opinion states: 


1It is noteworthy that the Intervenor, National Broadcasting Company, 
does not share the view of the Commission in this regard, but rather seems 
to agree with Appellant’s interpretation of the issues. Part II of the Inter- 
_ venor’s brief is devoted to argument of the merits of Phileo’s charges. Re- 
ferring to these charges the Intervenor’s brief states at page 15: ‘‘... the 
_ question here presented does require analysis of Phileo’s main assertions.’’ 











‘“We must, accordingly, conclude that Philco has 
not shown itself to be a party in interest to the grant 
of renewal of NBC’s license for television station 
WRCV and that the protest must accordingly be dis- 
missed.’’ (R. 243) 


The third phase (paragraphs 17-19) treats Philco’s allega- 
tions that the grant to NBC was not in the public interest. 
At the conclusion of this phase, the Opinion states: 


‘*In light of the above, the Commission concludes 
that the protestant has not shown that the Commis- 
sion’s action of July 18, 1957, granting the above- 
entitled applications was improperly made or was 
otherwise not in the public interest. Accordingly, the 
protest herein Is Dismissep.’’ (R. 244) 


It is unmistakable that the dismissal of the protest is 
based upon two separate and independent grounds. While 
Phileo admits that if either ground is upheld the dismissal 
of the protest must be affirmed, it vigorously opposes any 
endeavor on the part of the Commission to withhold a part 
of its Opinion and Order from judicial review. The rea- 
sons expressed in phase three of its Opinion were of its 
own choosing, and the present claim that no consideration 
should be given to those reasons, casts serious doubts upon 
the consideration which should be given to the entire 


Opinion. 
TI. 
The Public Interest Issue 


The Commission’s approach throughout these proceed- 
ings and continuing to their present brief as Appellee has 
shown a consistent disregard for the ‘‘public interest, con- 
venience and necessity’’. This fact is further exemplified 
in other serious omissions in its Appellee’s brief. For in- 
stance, in pleadings before the Commission, Philco called 
upon the Commission to consider at a hearing serious 
allegations of antitrust violations on the part of NBC and 








4 


its parent company, Radio Corporation of America (here- 
inafter referred to as RCA).? Philco’s allegations were 
supported by the fact that various suits were outstanding 
against NBC and RCA making similar charges. Philco 
pointed out that a hearing by the Commission would have 
no effect on these outstanding suits since the Commission 
would not be determining antitrust law violation as such 
but would merely be making up its own mind about a 
matter exclusively entrusted to it—whether the conduct 
- precluded a grant in the public interest (R. 202). 


The Commission’s response was to the effect that the 
protested grant to NBC was only a conditional one, ‘‘with- 
out prejudice to whatever action the Commission may deem 
appropriate at such time as presently pending antitrust 
actions involving Radio Corporation of America and the 
National Broadcasting Company, Inc., may be terminated’’, 
and that a hearing was unnecessary (R. 243). The Inter- 
- venor has also consistently advocated the soundness of this 
view throughout its pleadings and its brief filed in this 
case. 

Yet, it is interesting to note that neither the Commission 
nor NBC have seen fit to call this Court’s attention to the 
disposition of certain of the suits against RCA and NBC 





2 The: seriousness of the allegations is emphasized by the fact that on 
February 21, 1958, a criminal indictment was returned against RCA by a 
Federal Grand Jury in New York City charging violations of Sections 1 and 2 
of the Sherman Act (Criminal Action No. 155-107, S.D.N.Y.). Assistant 
Attorney General Victor R. Hansen, in commenting on the indictment said: 


‘¢When business practices inhibit the normal operation of an industry 
essential to our civilian economy and defense program, and deter the 
competitive expansion of scientific research in the increasingly important 
area of electronics, as alleged in this case, they become a threat not only 
to our system of free enterprise but also to our national security.” 

* * # 

‘¢. . . By this criminal action we seek to restore competition in this 
significant industry so that all competitors of RCA can compete with 
it at every level from the research laboratory to the sale of end products.’’ 
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which were listed in Philco’s protest. Subsequent to the 
filing of the Appellant’s brief, an order was entered dis- 
missing the ease of United States v. Radio Corporation of 
America and National Broadcasting Company, Inc., C.A. 
No. 21743, 26 U. S. L. Week 2343 (E.D. Pa., Jan. 10, 1958). 
In this suit the Government through the Department of 
Justice was seeking to revoke NBC’s license to operate the 
same Philadelphia station which is the subject of this 
dispute. The Government alleged that this action was 
necessary since the acquisition and operation of the sta- 
tion constituted a violation of the antitrust laws of the 
United States on the part of NBC and RCA. 


The District Court’s dismissal was based upon the fact 
that the FCC, in granting the license of this station to 
NBC, must have already considered any possible antitrust 
violations involved. The court stated: 


‘There is no doubt that, in finding that the exchange 
was in the public interest, it necessarily decided 
(whether it now agrees that it did or not) that the ex- 
change did not involve a violation of a law which de- 
clares and implements a basic economic policy of the 
United States.’ 


Thus, with respect to the serious antitrust implications of 
this NBC license in Philadelphia, we have the court being 
guided by a determination which it presumes was made by 
the Commission in granting the license, whereas, in fact, 
the Commission has been waiting to be guided by the 
court. 


The tragic consequence of this situation is obvious. In 
granting this license the Commission is, on the one hand, 


3In addition to U.S. v. ECA and NBC, C.A. No. 21743 (E.D. Pa.), dis- 
cussed infra, the suit filed by Zenith Radio Corporation against RCA and 
others (C.A. No. 1098, D.C. Del) was terminated by a private seftlement 
between the parties. ( 





4U.S. v. BCA and NBC, C.A. 21743, E.D. Pa., Jan. 10, 1958, slip opinion 
of Chief Judge Kirkpatrick, p. 6. 
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increasing the monopolistic, anti-competitive position of 
NBC-RCA, and, at the same time, affording them an im- 
munity from the antitrust laws. It is not surprising that 
NBC and RCA are concerned lest the interest of the public 
(now solely supported by Phileo’s protest) will disrupt 
this enviable position and render ineffective the FCC- 
created shield which is presently protecting it.® 


While it does not seem likely, it may, of course, be 
possible that this suit was not one of the ‘‘presently pend- 


‘ing antitrust actions’’ the termination of which the Com- 


mission is awaiting in order to take appropriate action 


with respect to the conditional license it granted. It is 
hoped that the Commission is not awaiting the termination 


of all antitrust actions involving NBC and RCA. If one 
ean judge by their past history, it is doubtful whether such 
a situation will ever come to pass. Since the inception of 
RCA, there have been few periods of time when it has 


not been involved in antitrust litigation. That this history 


is a continuing one is evidenced by the most recent action— 


- the criminal indictment referred to in footnote 2, supra. 


The authority to make conditional grants is suspect, at 
the very least. The issuance of such a grant in this case, 
without a hearing on the substantial issues raised by 
Phileo’s protest which are corroborated by the most serious 


- allegations of a responsible department of the Govern- 


ment, amounts to a renunciation by the Commission of the 
duty imposed upon it by Congress. 





5 Typical of the employment of this FCC-created shield is the statement on 
page 18 of Intervenor’s brief. There the fact that, despite the attack made 
on the ‘‘must buy’’ and ‘‘option time’’ provisions by Congressional com- 
mittees and the Network Study Group the Commission still sanctions these 
contract provisions, is asserted as proof of their propriety. It is, of course, 
this failure of the Commission to take action against RCA-NBC that is 
partly the subject of this protest. Obviously, if the protest be ultimately 
dismissed it will be asserted as proof by RCA-NBC of the propriety of the 
actions charged in the protest as warranting a denial of the license. 


IV. 
Philco’s “Standing” as a Party in Interest 
It is true, as stated in NBC’s brief (p. 5), that 

‘‘Appellant seeks to qualify for an extraordinary 
status. It seeks to become, in effect, a ‘private attor- 
ney general’ inquiring into any matters which might 
show that the public interest is adversely affected by 
the Commission’s action.”’ 


It is most fortunate that Congress saw fit to provide Sec- 
tion 309(¢c) of the Communications Act for just such a pur- 
pose. Rarely has the need for a ‘‘private attorney gen- 
eral’* been as apparent as it is in this case where the 
Attorney General of the United States has already been 
thwarted in his attempts to ‘‘show that the public interest 
is adversely affected by the Commission’s action’’ with 
respect to this particular RCA-NBC station in Phila- 
delphia. 


Throughout the briefs of the Appellee and the Inter- 
venor, there appear certain obvious misconceptions with 
respect to the requirements for standing and with respect 
to Phileo’s allegations of economic injury. 


In the protest Phileo set forth its ‘‘standing’’ on two 
bases, the first being the fact that as a manufacturer in 
direct competition with RCA it is economically injured by 
competitive advantages accruing to RCA as a result of this 
grant; and second, that as an advertiser it was injured by 
certain practices of NBC in the operation of this station. 


With respect to the first of these allegations there is, of 
course, no dispute that Philco is in direct competition with 
RCA. There appears to be no dispute concerning the fact 
that the advertising furnished RCA is injurious to Phileo 
and that this injury flows directly from the grant here pro- 


6‘‘Such persons, so authorized, are, so to speak, private Attorney Gen- 
erals.’? Associated Industries v. Ickes, 134 F. 2d 694, 704 (2d Cir. 1943). 
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tested. However, both the Commission and NBC argue 
that the injury to Phileo is not substantial enough to make 
it a ‘‘party in interest’’. 

- Since Phileo’s protest was dismissed solely on the basis 
of its allegations, the significance of the injury alleged must 
be determined by an examination of those allegations. 
Appellant therefore directs the Court’s attention to para- 
graph 6 of the protest (R. 134-35), which alleges that this 
advertising is ‘‘vast’’ in amount and ‘“preferential’’ in 
nature. The type of advertising with which RCA is fav- 
ored is specified with particularity, and the allegation is 
made that Phileo cannot obtain a comparable amount and 
type of advertising ‘‘by however large an expenditure’’. 
It is further alleged that this preferential advertising 
afforded RCA constitutes ‘‘the grossest and most harmful 
variety of unfair competition’’. 


Giving the language of these allegations its ordinary 
construction, there is no question that Philco has not only 


alleged particular types of activity but has clearly stated 
that the competitive and economic injury is so vast that it 
cannot be measured merely in dollars. A more serious 
type of injury is hard to imagine, much less allege. To call 
it speculative or indirect flies in the face of established 
court pronouncements on the subject.” 


_ With respect to the second type of injury alleged by 

Phileo, flowing from the practices of NBC, there seems to 
be no question that these practices are injurious to Philco 
and that the injury is substantial. The argument here 
made by Appellee is that these are network practices and 
therefore the substantial injury to Phileo does not flow from 
the grant here protested. 


7 See Clarksburg Pub. Co. v. Federal Communications Com’n, 96 U.S. App. 
D.C. 211, 225 F. 2d 511 (1955), where the court upheld the Commission’s 
finding that the protestant was a party in interest by reason of the direct 
' competitive injury it suffered, even though it was not a broadcast licensee or 
an applicant for a license. 
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The Commission disputes Philco’s claim that the injuries 
resulting from ‘‘option time’’ and ‘‘must buy”’ practices 
are directly attributable to NBC’s ownership of the Phila- 
delphia and other stations. In its brief, the Appellee 
asserts (pp. 17-18) : 


‘“The linch-pin of this carefully constructed argument 
[by Appellant] must be the proposition that the in- 
juries complained of stem directly from NBC’s owner- 
ship and operation of broadcast stations subject to 
‘Commission licenses . . .’’. 


If this be the test, there is no question it has been met by 
Appellant. For, in spite of Appellee’s speculation to the 
contrary, Intervenor NBC, who should be something of an 
authority on this matter, states: 


‘‘Phileo seeks to connect these network practices to 
the Commission’s order by its statement that ‘owner- 
ship of (the Philadelphia and other) stations is a basic 
prerequisite to the mode of operation now pursued by 
NBC as a television network’.... That statement is 
literally true. If NBC or any other network were not 
permitted to own any stations, they could not continue 
to iil as they do now.’’ (Intervenor’s brief, pp. 10- 
11 


The effect of NBC’s argument is that while Phileo may 
be injured by practices which are the result of NBC’s 
ownership of several television stations,® it cannot claim 


8<«¢, . . the economic injury that gives standing, under Federal Communica- 
tions Commission v. Sanders Bros. Radio Station, 309 U.S. 470, 60 S. Ct. 
693, 84 L. Ed. 869, 1037, to oppose Commission action, is seldom if ever 
a direct result of Commission action. Even the grant of a new station 
license does not automatically take advertising revenue away from existing 
licensees, but only creates a situation in which the new licensee may be able 
to get the revenue by private negotiation, yet existing licensees are ‘adversely 
affected’ and ‘parties in interest’.’’? Greenville Television Co. v. Federal 
Commun, Com’n., 95 U.S. App. D.C. 314, 316, 221 F. 2d 870, 872 (1955). 


2The Commission Rules limit ownership by one party to five VHF and 
two UHF television stations, and this is the number which NBC owns (see 
{4 of Philco’s protest, R. 132). 
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that any of the injury is caused by NBC’s ownership of the 
Philadelphia station. Both NBC and the Commission 
reason that even without the Philadelphia station Philco 
would still be injured. Certainly, this is not disputed, but 
it has no pertinence to the fact that ownership of this 
particular station is contributing to the economic injury 
being inflicted upon Phileco. To say that ownership of the 
other six stations is also injuring Phileo (which is the 
effect of NBC’s argument), or to argue that Phileo could 
be injured even if NBC owned no stations (which is 
the premise relied upon by the Commission, but disputed 
by NBC) does not prove that Philco was not injured by the 
means actually used. As the Commission correctly points 
out (Appellee’s brief, p. 18) : 
... the injury which confers standing must be ‘* * * 
traceable with reasonable certainty to the regulations 
promulgated [here to the Commission renewals].’ 


United States Cane hia Refiners’ Assn. v. McNutt, 
138 F. 2d 116, 120. 


It is clear that the injury alleged by Philco is so traceable. 


Of course, questions as to the validity, legality, or long- 
standing duration of the ‘‘option time’’ and ‘‘must buy”’ 
practices are completely irrelevant to a determination of 
Philco’s ‘‘standing’’. It is not necessary for a protestant’s 
 aggrievement to be the result of some illegal or prohibited 
action. ‘‘The mere fact that he will suffer ... injury from 
the operation of the ... station entitles him to demand a 
hearing. ...” Camden Radio v. Federal Communications 
Commission, 94 U.S. App. D.C. 312, 318, 220 F. 2d 191, 196, 
(1955). 

V. 
Conclusion 


The Appellee and Intervenor have completely failed to 
justify the arbitrary action of the Commission in dismissing 
Philco’s protest and refusing to grant a hearing on the 
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application of NBC for the Philadelphia station license. 
Philco Corporation respectfully contends that the order of 
the Commission herein appealed from should be reversed 
and this matter should be remanded to the Commission for 
a full evidentiary hearing on the proposed issues. 


Respectfully submitted, 


Henry B. Weaver, JR. 
Quinn O’CoNNELL 
Attorneys for Appellant 
Weaver & Giassie 
1225 19th Street, N. W. 
Washington 6, D. C. 


March 6, 1958 
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1 Bapro CoRporaTion or AMERICA 
BCA FREQUENCY BUREAU 


60 Broad Street 
New York 4, N. Y. 
April 29, 1957 
42 TV STL 
KGC-93 
Federal Communications Commission 
Washington 25, D. C. 


Gentlemen: 


We submit herewith in triplicate, duly executed, appli- 
cation for renewal of TV STL License KGC-93, for use 
in conjunction with Television Broadcast Station WRCV- 
TV, Philadelphia, Pennsylvania, which expires August 1, 
1957. 

Very truly yours, 
NationaL Broapcastrixc Company, Inc. 


MS By: /s/ Barmoxn E. Snxonps 
Assistant Secretary 


31 EXHIBIT NO. I-3 


Radio Corporation of America is the sole stockholder 
of Applicant. RCA is principally engaged in the manu- 
facture and sale of radio, television, electronic and elec- 
trical apparatus, phonograph records, in research and 
advanced development with respect to such apparatus and 
in patent licensing. The principal business of those of 
its subsidiaries in the United States whose operations 
are of substantial volume is indicated below. Other sub- 
sidiaries incorporated in Canada, England, Australia, Ar- 
gentina, Switzerland, Western Germany, Japan, Brazil, 
Mexico, Chile, Italy, Spain, Greece, Venezuela and India 
are engaged in the sale and/or manufacture of radio 
and/or other products or the furnishing of services. All 
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the stock of all of such subsidiaries except those in Aus- 
tralia, Chile, Italy, Spain, Greece, India, Venezuela and 
Western Germany is owned by RCA. , 

The United States subsidiaries referred to above are 
as follows: : 


National Broadcasting Company, Inc., operates radio: 
and television broadcasting stations and networks, op- 
erates international broadcasting stations, and repre- 
sents its own and 14 other broadcasting stations (plus 
5 others on a partial basis pursuant to reciprocal! 
arrangements) in national spot sales. NBC owns 50%: 
of the capital stock of Hope Enterprises, Inc., which 
produces Bob Hope broadcasting programs and which 
has interests in certain Bob Hope motion pictures. 
Applicant also owns all the capital stock of California: 
National Productions, Inc. California National Pro- 
auctions, Inc. owns the Howdy Doody property and 
is engaged in the production and distribution of films’ 
for television syndication, in the production of operas. 
for television and for a touring company, and in the 
merchandising of incidental rights. Applicant also 
owns 50% of the capital stock of Figaro Incorporated 
which produces motion pictures for theatrical distri- 
bution. Applicant is the sole stockholder of The New 
Britain Broadcasting Company which operates broad- 
casting stations as described on Page 3 of this Ex- 
hibit. The New Britain Broadcasting Company also 
is the sole owner of The Ridgewood Realty Company, 
a Connecticut corporation, which owns the real estate 
where the studios of such stations are located. No 
Director or Officer of Applicant has a 25% or greater 
interest in any other business except as follows: Mr. 
Robert W. Sarnoff, President, has a one-third inter- 
est in the Cinema Candy Company, 1564 Broadway, 
New York City, organized to operate candy franchises 
in theatres. Mr. Thomas W. Sarnoff, Vice President, 
has 2 one-quarter interest in Edco Distributing Com- 
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pany, 2930 Butler Avenue, Fresno, California, 
32 which distributes radio, television and related 

products for Central California, and a one-half 
interest in CaSar Productions, Los Angeles, Califor- 
nia, 2 partnership for the purpose of packaging and 
producing programs for radio and television. The 
partnership has been inactive since Mr. Sarnoff 
joined Applicant in 1952. 

BCA Communications, Inc., operates radio commu- 
nication circuits to overseas points, including tele- 
graph, telephone, broadcast program material and 
radiophoto service. 

BCA Institutes, Inc., operates a radio and televi- 
sion technical training school. 

BCA Service Company, Inc., installs, services and 
maintains RCA electronic equipment and other RCA 


RCA Victor Distributing Corp., distributes electronic 
equipment and other merchandise. 


The broadcasting stations owned by Applicant are listed 
on Page 3 of this Exhibit. Applicant and its sole stock- 
holder, Radio Corporation of America, do not have any 
ownership in any broadcasting stations other than those 
referred to in this Exhibit. Officers and Directors of the 
Applicant may own stock in corporations which have more 
than fifty stockholders and which own or have an interest 
in broadcast stations. In no such case do such Officers 
or Directors own as much as 1% of the stock of such 
corporations. 
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Public Notice—B 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


48045 
Report No. 3060 
July 18, 1957 
Broapcast ACTIONS 


The Commission en banc, by Commissioners Doerfer 
(Chairman), Hyde, Bartley, Mack and Craven, took the 
following actions on July 18: 


© e @ e s e e e 9 © 
128 
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Granted renewal of licenses of following NBC stations: 
WRCV, WRCV-TV, main trans. & ant., aux. ant. KA- 
4465, 7914, KC-8393, KGC-93, Philadelphia, Pa.; action is 
without prejudice to whatever action the Commission may 
deem appropriate at such time as presently pending anti- 
trust actions involving RCA and NBC may be torent: 

nated. 





130 Before the 
FEDERAL COMMUNICATIONS COMMISSION 


In the Matter of: 

RENEWAL oF NBC Stations WRCV, WRCV-TV, KA-4465, 
7914, KC-8983, KGC-93, Pamapetpx, Pa., Firs Num- 
BER BRCT4 

Protest by Philco Corporation : 
Comes now Philco Corporation and protests the action 
taken by the Commission on July 18, 1957, in granting 

a renewal without hearing of the licenses as above cap- 

tioned, for the reasons set forth below: | 
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1. Phileo Corporation, hereinafter called Philco, is a 
manufacturer, and seller, of phonographs, radios, televi- 
sion receivers, tubes, transistors, microwave equipment, 
computers and other electronic devices, ranges, refrigera- 
tors, home freezers, air conditioners, and home laundry 
equipment. In many of these activities it has been and 
is in direct competition on a nationwide basis, and in 
foreign commerce, with the Radio Corporation of Amer- 
ica, hereinafter called RCA, the sole owner of the Na- 
tional Broadcasting Company, Inc., hereinafter called 
NBC. 


131 2. In consequence of the activities of RCA and 

its subsidiaries, set forth below, and specifically 
by reason of the licensing to NBC of the Philadelphia 
television station which is the subject of this protest, 
Phileo Corporation has suffered and will suffer economic 
injury, and has standing to protest under Section 309(c) 
of the Communications Act of 1934 as amended. Philco 
is injured both as a manufacturer competing with RCA 
in the sale of its products and as an advertiser affected 
by the restrictive practices of NBC and the broadcasting 
stations which NBC owns and operates. 


3. RCA dominates the non-telephonic communications 
industry.* Besides NBC and a large group of foreign 
companies, its subsidiaries or divisions include RCA Vic- 
tor, RCA Laboratories, RCA Institutes, RCA Service Com- 
pany, and RCA Communications, Inc. Directly and 
through these subsidiaries or divisions it engages on a 
large scale in the business of broadcasting, show business, 
newsgathering, advertising, commercial communications, 
electronic research, repair and maintenance servicing, tech- 
nical training education and patent licensing in addition 
to manufacturing an enormous variety of electronic 





© BCA has also recently become a major new force in the home appliance 
field by combining with Whirlpool-Seeger Corporation and Sears Roebuck and 
Company. 
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132 and related equipment including phonographs and 

records, television and radio broadcasting and re- 
ceiving equipment, tubes, transistors, computers, and a 
host of other devices and products. 


4. NBC, in turn, owns the following broadcasting sta- 
tions which are licensed to it: 


Call Letters Location Class of Station 
WRCA New York, New York Standard Broadeast 
WRC Washington, D. C. Standard Broadcast 
WMAQ Chicago, Llinois Standard Broadcast 
KNBC San Francisco, Calif. Standard Broadeast 
WRCV Philadelphia, Pa. Standard Broadcast 
WRCA-FM New York, New York FM 
WRC-FM Washington, D. C. FM 
WMAQ-FM Chicago, Illinois FM 
KNBC-FM San Francisco, Calif. FM 
WRCA-TV New York, New York Television 
WRC-TV Washington, D. C. Television 
WNBQ Chicago, Illinois Television 
KRCA Los Angeles, Calif. Television 
WBUV* Buffalo, New York Television 
WRCV-TV Philadelphia, Pa. Television 


—_—— 


* Station for which construction permit has been granted. 


NBC also owns the New Britain Broadcasting Company © 
which is licensee of standard broadeast station WKNB | 
in New Britain, Connecticut, and is holder of a construc- — 
tion permit for WNBC, a UHF television station at the 
same place. ! 
In addition to its operation of these stations, NBC | 
operates both radio and television networks, operates in- | 
ternational broadcasting stations and represents its | 
133 own and 13 other broadcasting stations (plus 5 | 
others on a partial basis) in national spot adver- — 
tising sales. Through its New Britain subsidiary it owns 
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a@ real estate corporation in Connecticut and it owns all 
of California National Productions, Inc., a company which 
is engaged in television film syndicating, producing operas 
and other programs for television and for a touring opera 
company, and in merchandising incidental rights. It owns 
substantial interests in other companies which produce 
broadcast shows and motion pictures. The Merchandising 
Department of NBC frequently undertakes to develop mer- 
chandise items featured on various NBC shows, and for 
this NBC takes a substantial percentage of the gross 
receipts arising out of handling syndication, participation 
syndication, merchandising and subsidiary revenue. 


5. NBC’s owned television stations are so located as to 
give them maximum strategic effect. Four of these blan- 
ket the entire East Coast of the United States from north 
of Springfield, Massachusetts, to south of Washington, 
D. C., a major segment of the largest predominantly urban 
area in the world.* The remaining three, Chicago, Los 

Angeles and Buffalo, are in separate but highly 
134 important market areas. In consequence, the ad- 

vantage in preferential publicity which these tele- 
vision stations give to RCA over Philco and other com- 
peting manufacturers is formidable indeed, as shown be- 
low. It is, of course, enhanced by the similar effects 
achieved through the five radio stations and four FM 
stations which NBC owns.°® 


6. As shown below, the Government has charged that 
RCA has monopolized the field of research, patent acqui- 
sition, holding and licensing in radio and television. Any 
such practice by RCA is a serious detriment to Philco as 





* There is 2 very substantial overlap in the Grade B coverage areas of the 
Philadelphia and New York stations and of the New York and New Britain 
stations. 

** ATi bat one of these are located in the same city as one of NBC’s television 
stations, with the result that NBC speaks with three voices in three of the 
largest cities in the country and with two in two others (all the FM stations 
are associated with standard stations in the same city). 


- ae i OF 
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a manufacturer. NBC is directly instrumental in expand- 
ing the adverse effects of RCA’s practices, both through 
its network and owned-station operations. The NBC broad- 
cast stations afford RCA a vast amount of preferential 
publicity which is not available to Philco or other manu- 
facturers who compete with RCA. At their station breaks 
the public is repeatedly reminded that it is receiving ‘‘a 
service of RCA.’’ These stations also carry ‘‘news’’ 
stories relating to the activities of RCA officials and 
engineers and publicizing RCA inventions to a degree 

which other news agencies do not find justified by 
135 their news value.* When a television program is 

in color the public is told again and again that 
RCA is ‘‘the pioneer and developer of compatible color,’’ 
@ reminder which assists RCA’s campaign to sell color 
sets to the monochrome audience. Similarly, such pro- 
grams as ‘‘Today’’ emphasize, when that is the fact, that 
their place of origin is in the ‘‘RCA Exhibition Hall,’’ 
where RCA products are always on display. This and 
the incorporation of RCA and RC into their call letters 
give RCA an amount and type of advertising which Philco 
(and other competing mannfacturers) cannot hope to ob- 
tain by however large an expenditure; and this advantage 
to RCA constitutes the grossest and most harmful vari- 
ety of unfair competition. 


7. This incessant advertising of RCA is, moreover, in 
glaring contradiction to the implcit representation 


* One example will show the extremes to which BCA self-glorification at the 
expense of others can be carried. When NBC acquired the station in Phils- 
delphia which is the subject of this protest, the NBC program called ‘‘Today,’’ 
undertook what purported to be a ‘‘Salute to Philadelphia,’’ but which actually 
featured RCA. On this program the RCA manufacturing plant and the RCA 
laboratories were woven into Philadelphia history along with Benjamin Frank- 
lin and the Liberty Bell. No mention, of course, was made of Philco’s labora- 
tory and manvfacturing plant, which are actually in Philadelphia, whereas the 
ECA plant and laboratory are in the State of New Jersey. Nor was the public 
similarly informed of the fact that Philco, at great expense, had pioneered and 
developed the very station over which this broadcast was made. : 
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136 made to the Commission in NBC’s application for 

permission to acquire this station from Westing- 
house Corporation. In that application (FCC Form 314), 
question 9 reads, in relevant part, as follows: 


‘*State average number of hours per week which will 
be used in advertising or promoting any business, pro- 
fession or activity other than broadcasting in which 
the applicant is engaged or financially interested either 
directly or indirectly.’’ 


To this NBC responded: 


‘*None (may be usual sale of time to advertise prod- 
ucts and services of associated companies).’’ 


This plainly did not disclose NBC’s intention to use the 
Philadelphia station as a source of advertising for its 
parent company. 


8. Phileo as an advertiser is subjected to other and 
further injuries made possible by NBC’s ownership of 
the Philadelphia and other television stations. Owner- 
ship of these stations is a basic prerequisite to the mode 
of operation now pursued by NBC as a television net- 
work. It is through these stations that NBC draws much 
of its extensive control over talent, obtains enormous prof- 
its which provide a stable base for the network operation 
and, in sum, develops the power which enables it to 
impose its chosen pattern of network operation on its 
affiliates and, through control of the affiliates’ time, on 

those who wish to utilize the network as an adver- 
137 _—‘tising medium. 


9. By the combined devices of ‘‘network opinion 
time’’ and its ‘‘must buy’’ policy, which encompass all 
of its owned and operated television stations, as well as 
others, NBC has rendered the sponsorship of a network 
program in the preferred listening periods prohibitively 
expensive, and has foreclosed the use of those periods 
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to Phileo on any non-network basis other than spot adver- | 
tismg. This system deprives Philco of any vestige of | 
choice as to the markets in which it wishes to concentrate 
sponsored-program television advertising, using NBC afiili- 
ates, even assuming willingness and ability to meet NBC’s 

exorbitant charges. : 


10. A number of suits alleging illegal practices on the | 
part of RCA and NBC are now outstanding. The catalogue | 
of alleged wrongdoings set forth in these cases is long and | 
impressive. The scope and seriousness of the charges | 
affecting the grantee of this license and its parent were 
reported to the Commission by NBC in its application © 
for the very renewal here protested. If only the barest | 
minimum of these charges is substantiated, the conclusion | 
would be inescapable that neither RCA nor NBC could > 
possibly be awarded a grant which must be exercised in | 
the public interest. In NBC’s own words the substance of © 
the allegations is as follows: , 


138 ‘‘On December 17, 1946, Civil Action No. 982 | 

againt Radio Corporation of America and others | 
was commenced by Zenith Radio Corporation in the | 
District Court of the United States for the District | 
of Delaware. The complaint, as amended, seeks a 
declaratory judgment that certain AM, FM, and tele-_ 
vision patents under which RCA grants licenses are > 
invalid, not infringed by Zenith’s radio apparatus, © 
and may not be enforced against Zenith. On Novem- — 
ber 23, 1949, Zenith filed a reply to defendants’ counter- — 
claim alleging that the defendants were parties to 
‘,..& plan and conspiracy to dominate and monopolize 3 
the entire electronics field including the radio, phono-_ 
graph and allied fields, to divide said fields among > 
themselves and dominate and control the operation | 
of others in said fields and to monopolize patents in > 
said fields, to monopolize patent licensing in said fields — 
and to restrain trade and competition therein in vio-— 
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lation of the antitrust laws ...’ Means by which 
the alleged plan and conspiracy are claimed to have 
been carried on are detailed in the pleading. 

‘‘On February 6, 1948, Civil Action No. 1098 against 
Badio Corporation of America and others was com- 
menced by Zenith Radio Corporation in the District 
Court of the United States for the District of Dela- 
ware. The complaint seeks a declaratory judgment 
that certain AM, FM and television patents under 
which RCA grants licenses are invalid, not infringed 
by Zenith’s radio apparatus and may not be enforced 
against Zenith. On November 23, 1949 Zenith filed a 
reply to defendants’ counterclaims containing allega- 
tions similar to those contained in the reply which 
it filed to defendants’ counterclaims in Civil Action 
No. 982 in the same District Court. 

‘‘On December 7, 1948, Civil Action No. 48 C 1818 
against the Rauland Corporation and Zenith Radio 
Corporation was commenced by Radio Corporation of 
America in the United States District Court for the 
Northern District of Dlinois, Western Division. On 
November 21, 1949, the defendants filed an answer and 
counterclaim which contained, in addition to other 
matter, allegations similar to those contained in Ze- 

nith’s reply to defendants’ counterclaims in 
139 Civil Action No. 982 in the District Court of the 

United States for the District of Delaware re- 
ferred to above. On April 14, 1953 defendants filed 
an amended counterclaim similar in substance to their 
original counterclaim and alleging a cause of action 
under Section 16 of the Clayton Act.’’ 


‘“‘On August 9, 1949, Civil Action No. 1247 against 
Radio Corporation of America and others was com- 
menced by Zenith Radio Corporation in the District 
Court of the United States for the District of -Dela- 
ware. The complaint seeks a declaratory judgment 
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that certain AM, FM and television patents under 
which RCA grants licenses are invalid, not infringed | 
by Zenith’s radio apparatus and may not be enforced — 
against Zenith. An allegation is made in the com- | 
plaint that ‘certian patents are unenforceable because © 
they are part of a pool of patents and patent rights © 
which were acquired by defendants and have been | 
and are being asserted against plaintiff ... as part - 
of a plan and conspiracy to dominate and monopolize | 
the radio, phonograph and allied fields . . . and to. 
restrain trade and competition therein in violation of | 
the antitrust laws...’ On July 11, 1952 Zenith filed | 
a reply to defendants’ counterclaims re-asserting the | 
allegation made in its complaint as quoted above.”’ | 


‘‘On November 9, 1953 Civil Action No. 89-103 was | 
instituted against various companies including Broad- | 
cast Music, Inc., Radio Corporation of America, Na- | 
tional Broadcasting Company, Inc., certain other | 
broadcasting companies, the National Association of | 
Radio and Television Broadcasters, and a number of . 
their officers and directors, including David Sarnoff, | 
Frank M. Folsom and William S. Hedges, in the Dis- 
trict Court of the United States for the Southern — 
District of New York. The action was brought by . 
thirty-three individuals claiming to act for themselves . 
and approximately three thousand other authors and | 

composers of musical compositions. The com- | 
140  plaint alleges in general that the defendants con- | 

spired and combined to restrain and monopolize | 
interstate and foreign commerce in the production, | 
distribution and utilization of musical compositions. | 
Plaintiffs seek recovery of treble damages in addition | 
to requesting the Court to issue preliminary and per- 
manent injunctions. 

‘On November 19, 1954 the United States of America | 
instituted Civil Action No. 97-38 against Radio Cor- | 
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poration of America in the District Court of the United 
States for the Southern District of New York. The 
complaint alleges in part that it is instituted under 
Section 4 of the Sherman Act ‘in order to prevent 
and restrain continuing violations by the defendant, 
as hereinafter alleged, of Section 1 and 2 of the Sher- 
man Act.? The complaint includes allegations that 
‘defendant has attempted to monopolize, and has in 
fact monopolized, . . . interstate trade and commerce 
in radio-television research, patent holding and patent 
acquisition, and the issuance and exchange of radio- 
television patent licenses, in violation of Section 2 of 
the Sherman Act.’ The complaint also alleges a con- 
spiracy in restraint of such trade and commerce in 
violation of Section 1 of the Sherman Act. Means by 
which the alleged monopolization and conspiracy are 
claimed to have been carried on are detailed in the 
complaint. Plaintiff demands judgment which, in gen- 
eral, would include adjudication of defendant’s alleged 
violation of Sections 1 and 2 of the Sherman Act, an 
injunction restraining further alleged illegal actions, 
and affirmative relief in respect of ‘defendant’s pat- 
ents, licensing policies and release of know-how,’ after 
a separate hearing of issues bearing on relief. 

‘‘On January 12, 1956, Civil Action No. 106-159 was 
instituted again Broadcast Music, Inc., American So- 
ciety of Composers, Authors and Publishers, Sesac, 
Ine., Radio Corporation of America, National Broad- 
casting Company, Inc., Columbia Broadcasting Sys- 
tem, Inc., Columbia Records, Inc., Columbia Music 
Publishing Company, Master Records, Inc., and Okeh 
Music Publishing Company in the United States Dis- 

trict Court for the Southern District of New 
141 York. The action was brought by Life Music, 
Inc. The complaint alleges generally that the 
defendants combined to restrain and monopolize in- 
terstate commerce in the production, acquisition, dis- 
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tribution, sale and use of musical compositions. The 
plaintiff seeks injunctions and treble damages. 

“‘On November 14, 1956, Civil Action No. 114-335 
was instituted by Gloria Parker against Broadcast 
Music, Inc.*, National Broadcasting Company, Inc., 
and Columbia Broadcasting System, Inc. in the United 
States District Court for the Southern District of New 
York. Plaintiff was an author-composer member of 
BMI until shortly before this litigation. The complaint 
alleges that the defendants have combined to restrain 
interstate trade and commerce and to establish a musi- 
cal monopoly through, among other things, their con- 
trol of broadcasting stations and networks and through 
their participation in the operation of BMI as a per- 
forming rights organization. The plaintiff seeks in- 
junctions, divestiture of BMI stock, treble damages and 
attorney’s fees. 

‘‘On November 23, 1956, Civil Action No. 115-26 was 
instituted by Jack Klotz and Charles F. Peet against 
National Broadcasting Company, Inc., Warner Bros. 
Co., Inc. (the foundation company, not the motion pic- 
ture company) and C. J. LaRoche & Co., Inc. in the 
United States District Court for the Southern District 
of New York. The plaintiffs had allegedly created a 
program called ‘Fashion Show’. Among other things, 
the complaint alleges that the defendants conspired to 
appropriate to themselves the property of the plain- 
tiffs and combined to monopolize the exhibition of the 
plaintiffs’ television package. Plaintiffs seek injunc- 
tions, damages, profits, costs and attorney’s fees. 

‘“‘On December 4, 1956, the United States of America 

instituted Civil Action No. 21,743 against 
142 Radio Corporation of America and National 


“It will be recalled that NBC was instrumental in getting this organization 
started; that in 1941, within a year of its inception, BMI was prosecuted by the 
Department of Justice under the antitrust laws, and that a consent decree was 
entered against its allegedly 
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Broadcasting Company, Inc in the District Court 
of the United States for the Eastern District of 
Pennsylvania. The complaint alleges, in part, that 
it is instituted under Section 4 of the Sherman Act ‘in 
order to prevent and restrain continuing violations by 
the defendants, as hereinafter alleged, of Section 1 of 
that Act’. The complaint includes allegations that 
‘the defendants RCA and NBC have been engaged in 
an unlawful combination or conspiracy in unreasonable 
restraint of ... interstate trade and commerce in vio- 
lation of Section 1 of the Sherman Act’. Means by 
which the alleged combination or conspiracy is claimed 
to have been carried on are detailed in the complaint. 
Plaintiff demands judgment which, in general, would 
include adjudication of defendants’ alleged violation 
of Section 1 of the Sherman Act and such ‘divestiture 
of the assets of the defendant NBC as the Court may 
deem necessary and appropriate’. 

‘“‘On January 14, 1957, Civil Action No. 21923 was 
instituted by Philco Corporation and its subsidiary 
Lansdale Tube Company against Radio Corporation of 
America, General Electric Company, American Tele- 
phone and Telegraph Company, Western Electric Com- 
pany, Inc. and Bell Telephone Laboratories, Inc., in 
the District Court of the United States for the Eastern 
District of Pennsylvania. The complaint alleges in 
part that defendants ‘have been, and are now, violat- 
ing Sections 1 and 3 of the Sherman Act by entering 
into contracts, combinations and conspiracies’ in un- 
reasonable restraint of trade and commerce in various 
activities in the field of electronics and ‘have been, and 
are now, violating Section 2 of the Sherman Act by 
attempting to monopolize, combining and conspiring 
to monopolize, and are jointly or severally monopoliz- 
ing’ such trade or commerce. Plaintiffs demand judg- 
ment which would include an adjudication of defend- 
ants’ alleged violations of Sections 1, 2 and 3 of the 
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Sherman Act, an injunction restraining enforcement 
of certain of defendants’ patents and patent rights and 
an award of treble the amount of damages which plain- 
tiffs claim they have sustained on account of such 
alleged violations.”’ 


143 11. The Commission has recognized the existence 

of at least some of the issues in the above litigation 
by its reservation of final decision on this grant until ‘‘such 
time as presently pending antitrust actions involving RCA 
and NBC may be terminated.’’ It cannot, however, dis- 
charge its legal responsibilities in this fashion. It is clear 
that the Commission is required by statute (Communica- 
tions Act of 1934, Section 307(d)) to find affirmatively that 
the public interest will be served by any renewal such as 
was here granted without hearing. That responsibility can 
not be shifted to the Department of Justice and the courts 
simply because there is an antitrust litigation problem 
involved. As was said in the Commission’s Report on Uni- 
form Policy as to Violation by Applicants of Laws of the 
United States (Docket No. 9572). 


‘<The question is presented as to what significance 
should be given to the fact that a suit alleging a vio- 
lation of law has been filed against an applicant or 
where the Commission is in possession of facts show- 
ing that the applicant has violated the law but where 
there has been no final adjudication by an appropriate 
authority. The fact that suit has been instituted is not | 
the important consideration. The questions raised — 
and facts involved, however, may be of concern to the 
Commission. As hereinabove pointed out, the Com- 
mission has the authority to examine pertinent aspects 
of the past history of an applicant and this history, 
of course, includes any violation of federal law. Even 

though no suit alleging illegal conduct has been 
144 filed, or if one has been filed but has not been 
heard or finally adjudicated, the Commission 
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may consider and evaluate the conduct of an applicant 
in so far as it may relate to matters entrusted to the 
Commission.”’ 


12. It is clear, moreover, that this language is less strong 
than the siutation requires. The fact is that the Commis- 
sion not only ‘‘may consider and evaluate the conduct of 
an applicant im so far as it may relate to matters en- 
trusted to the Commission.’’ It must do so, as the Com- 
mission clearly recognizes earlier in the same report, 
where it is said: 

‘‘Sections 307(a), 309(a) and 310(b) of the Com- 
munications Act provide that the Commission may 
grant applications only if the public interest, con- 
venience or necessity will be served. No intelligent 
appraisal of applicants in terms of this standard can 
be made without an examination of the basic character 
qualifications of these applicants, and Congress, in 
§308(b) of the Act, specifically gave the Commission 
authority and imposed upon it the duty to make such 
examination in evaluating applicants for radio facili- 
ties.’? (Emphasis supplied.) 


and again where it states: 


‘sTt must be concluded, therefore, that the Commis- 
sion’s authority to consider violation of Federal laws, 
other than the Communications Act of 1934, in evalnu- 
ating applicants for radio facilities is well established 
and that a positive duty is imposed upon us to exer- 
cise this authority.’’ (Emphasis supplied.) 


Plainly no different or lesser duty is imposed by Section 
307(d) of the Act. 


145 13. The Commission has, moreover, often insisted 

that practices which fall short of actual violations of 
law may disqualify an applicant to serve that public interest 
as to which Section 307(d) requires an affirmative finding 
as a prerequisite to renewal; and this position has been 
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upheld by the highest authority. In view of the clarity 
of these mandates it seems proper to inquire how long 
must the public interest (and Phileco) continue to suffer 
injury while the Commission defers performance of its 
legal duties until the outcome of litigation, when in fact 
it can and should perform those duties without waiting 
for that outcome. 


14. Similarly, it would seem, the Commission’s duty to 
resolve the question of NBC’s fitness to be a licensee is 
underlined by the fact that very recently two Congressional 
committees have conducted exhaustive hearings and the 
resulting reports raise the gravest questions as to the 
propriety of a number of NBC’s practices. These reports, 
issued respectively by Subcommittee Number Five of the 
House Judiciary Committee and the staff of the Senate 
Interstate Commerce Committee, have pointed out a num- 
ber of current features of NBC’s operations. Included 
are the following:* 


146 (a) Requiring advertisers to order all of the 

NBC-owned television stations plus certain fa- 
vored affiliated stations, thus depriving national adver- 
tisers of their freedom of choice, favoring certain affili- 
ated stations over others, placing independent stations 
at a competitive disadvantage, and severely limiting 
the number of advertisers who can afford to make use 
of the facilities. 


(b) Retaining under its contracts the power to con- 
trol affiliated stations’ time and substitute its decision 
as to programming for that of the licensee in the lat- 
ter’s own community, thus placing non-network ad- 
vertisers at a competitive disadvantage with network 





* The reports are a matter of record and have been forwarded to the Com- 
mission. Space limitations prevent a full summary of all their findings as to 
NBC and RCA practices. The following summary is therefore not intended to 
be all-inclusive and protestant requests that the reports be incorporated herein 
in full insofar as they deal with RCA and NBC. 
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advertisers in obtaining prime station time; limiting 
the opportunity for competing programs to gain access 
to station outlets during prime hours; depriving the 
public of the widest possible choice of programs. 


(c) Restraining competition of affiliated stations in 

the selling of time to national advertisers; restraining 

the competition of independent producing or- 

147 ganizations and of independent stations by 

means of requiring the affiliated stations to carry 

the network commercial programs during suggested 
hours of the broadcast day. 


(d) By giving affiliated stations first call on net- 
work programs in their communities even at times 
other than those at which the actual broadcast takes 
place, the affiliate is enabled to corner desirable net- 
work programs at the expense of other local stations, 
to increase its competitive advantages over such sta- 
tions, and to deprive the local public of the full bene- 
fit of desirable network programs by showing them 
in viewing hours when the audience is minimized. 


(e) Programs in which NBC has a financial interest 
are given a decided advantage over competing pro- 
grams. NBC’s contracts with its performers contain 
provisions as to exclusivity and restrict the public 
activities of these performers not only in the radio 
and television industry but also in competing enter- 
prises such as theaters, night clubs, concerts and re- 
lated fields. Also, RCA’s power in the recording 

industry, added to its broadcast outlets, en- 
148 ables it to build up performers to stardom and 
musical compositions to popularity almost at 
will, a power no non-network owner can hope to match. 


(f) NBC discriminates among affiliates in the com- 
pensation paid for carrying its programs and among 
advertisers in the rates it charges them. 
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(g) NBC has exclusive arrangements with sources 
of foreign news film. : 


(h) NBC’s operations are enormously profitable and | 
its owned and operated stations more so. Its network | 
operation returned 80% of its entire property invest- | 
ment in 1955, while its New York station, WRCA-TV, 
earned 857% on its property investment in the same | 
years and 1,646% and 2,135% in 1954 and 1953, re-- 
spectively. 3 

15. In the exercise of its duty to determine NBC’s fit- | 
ness to be a licensee, moreover, the Supreme Court (in | 
National Broadcasting Company, Inc. v. United States, | 
319 U.S. 190) observed that the Commission: ! 


‘‘might infer from the fact that the applicant had in | 
the past tried to monopolize radio, or had engaged in | 
unfair methods of competition, that the disposition so — 
manifested would continue and that if it did it would | 
make him an unfit licensee.’’ ! 


149 16. From its inception in 1919 RCA has pursued | 

a consistent course towards monopoly of the non- . 
telephonic communications industry and as many as pos- 
sible of its allied and supporting arts. Sporadic opposi- | 
tion by the Government through administrative and court | 
action alike have availed to produce only minor and tem-— 
porary deflections in this course toward monopoly. The 
barest outline narrative, taken from material of record | 
before this Commission and and in the courts, will serve 
to demonstrate the repeated frustration of previous at- 
tempts to limit RCA’s unremitting offensive. ! 


(a) Prior to 1919, virtually all commercial wireless | 
communication in the United States was carried on: 
by the Marconi Wireless Telegraph Company of Amer- 
ica which was, in turn, controlled by a British com- 
pany. RCA was formed by General Electric to take 
over the Marconi Company and to use and license for | 
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use its patents and those of General Electric and 
other companies. In 1920 and 1921 the Bell System 
and Westinghouse came into the arrangement, and 

acquired partial ownership of RCA. By means 
150 of cross-licensing agreements General Electric 

and Westinghouse obtained the exclusive right 
to manufacture radio receiving sets, the Bell System 
was granted exclusive right to make, sell and lease 
transmitters, and RCA received the exclusive right to 
sell receiving sets which it was to purchase from 
General Electric and Westinghouse. 


(b) NBC was created in 1926 to serve an added 
function which grew out of the agreement which 
founded BCA. NBC was formed as a result of a 
realignment among the original participants under 
which RCA, rather than the Bell System, was to take 
over the field of network radio broadcasting. The 
NBC stock was owned 50% by RCA, 30% by General 
Electric and 20% by Westinghouse. The scheme under 
which NBC was to operate developed as follows. Prior 
to the realignment the Bell System had construed the 
original arrangement as giving it the sole right to 
broadcast commercially and to provide interconnec- 
tion facilities for network broadcasting. RCA had 

attempted to construct a network of non-com- 
151 mercial broadcasting using Western Union in- 

terconnection. By the 1926 arrangement, the 
Bell System sold its competing network to NBC, agreed 
that NBC was to have exclusive rights to commercial 
broadcasting and networking and received in turn 
exclusive rights to provide interconnection. Thus at 
its inception NBC procured the only two networks in 
existence and for a considerable portion of its early 
existence had an absolute monopoly in this field. 


(c) On May 13, 1930, the Department of Justice 
attacked the original agreement as it related to manu- 
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facture. The result was a consent decree in 1932 | 
requiring disposal by General Electric and Westing- | 


house of their interests in RCA, the Bell interest in 


RCA having been disposed of earlier. By that time © 
RCA had obtained full ownership of NBC, which it | 


has retained ever since. 


(d) Having thus severed their formal corporate ? 


bond, the parties to the original agreement re- 


152 formed their alliance by entering into ‘“‘man- | 
agement contracts’? under which NBC under- © 
took to ‘‘manage’’ the radio stations of Westinghouse | 


and General Electric. 


(e) In 1940 the Federal Communications Commis- | 
sion challenged these management contracts as being | 
in violation of its rules, as they plainly were. Before | 
this action was completed the management contracts | 


were cancelled and affiliation contracts substituted. 


(f) In the meantime, however, the Commission : 
(1938-1940) had been examining critically the affilia- | 
tion contracts and found that, under them, NBC was | 


engaged in a wide range of practices which it found 
undesirable. 


(g) The consequence of this inquiry was the issu- : 


ance by the Commission of its Report on Chain Broad- 


casting and a revision of its rules to attempt the — 
elimination of the more glaring evils which were | 


brought to light. 


(h) NBC fought the new rules bitterly, alleging, as : 
it always alleges in answer to any effort to check its. 


progress towards monopoly, that any curtail- | 
153. ment of its dominance would bring chaos and» 
ruin to the broadcasting industry. Its resist- | 
ance was ineffectual, however, and the chain broad- 


casting rules took effect. 
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(i) The chain broadcasting rules were subsequently 
apphed to television® after that service had developed. 
The reliability of NBC’s contentions that those rules 
would ruin it (and, of course, the industry) is sug- 
gested by the figures set out above showing its enor- 
mous profits in subsequent years. 


(j) The tremendous income which NBC obtained 
from its radio broadcasting activities produced funds 
which were available, and used, to create its network 
in television; and the NBC-owned and operated radio 
stations plus some of the key affiliates became the hard 
core of that network. 


(k) A further challenge to an NBC practice was 
made in the Department of Justice antitrust suit in 
1941 which was intended, among other things, 
154 toseparate NBC from its Artists Bureau. This 
litigation was abandoned as a result of the issu- 
ance of the chain broadcasting rules, the sale of one 
of NBC’s networks and its dropping of the Artists 
Bureau. The basic objective in eliminating the Bureau 
was, however, evaded, and NBC’s present talent de- 
velopment contracts carry forward most of the evils 
which caused the attack on the Bureau. 


(1) Finally, on February 16, 1950, the Commission 
was required to threaten cancellation of the licenses 
of certain NBC affiliates which had accepted an order 
from it preempting a large segment of time on Satur- 
day nights. This episode exemplifies the pattern of 
NBC’s dealings with authority, as the Commission’s 
letter itself reveals, since, on the first notice from 





* They had little effect on NBC in fact. An instance of how little their 
purposes are effectuated is Rule 3.658(c) which limits affiliation contracts to 
two years. The obvious intent of this rule is to preserve competition between 
networks for station affiliation and between stations for network affiliation. 
Any such intent is, of course, wholly frustrated by permitting the network to 
own the station. 
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the Commission that the practice was objectionable, 
NBC had attempted to retain the same advantages’ 
by a subterfuge. It was ultimately compelled 


155 ~=to station here under consideration. 


(m) In 1938 when Phileo and other companies. 
were developing and experimenting with television: 
systems which were intended to improve upon the 
then existing standards, RCA attempted to persuade: 
the Commission to adopt standards based on the RCA: 
system which was then greatly inferior to the system’ 
which finally developed. Failing this, RCA sought to 
freeze the system by committing the purchasing pub- 
lic through the sale of sets. RCA petitioned for 
immediate permission to telecast commercially and 


promoted a vigorous campaign over NBC and other 
media to sell its sets which were made to receive a 
signal governed by the inferior standards. Fortu- 
nately this campaign was stopped by the Commission’s 
changing the available frequencies; but RCA returned 
to the attack in 1940 with a new campaign. It greatly 
increased the NBC station’s television broadcast hours 
and pressed so vigorously for set sales that the Com- 
mission was forced to reopen the entire proceeding and 

follow a new approach to setting standards for 
156 a commercial television service.* 


(n) This course of using NBC and its radio 
stations to promote the sale of RCA products has 





* With this is to be contrasted RCA’s reaction to the appearance of FM 
radio broadcasting as a potentially dangerous competitor for its standard 
radio broadcasting stations and network operations. FM broadcast licenses 
were obtained for NBC’s owned stations and by key network affiliates. NBC 
network programs were then broadcast over both services, no additional charge 
being made to advertisers for the inclusion of the FM service. This of course 
made it extremely difficult, if not impossible, for other companies to establish 
a competing network based on FM stations, because advertisers would not pay 
for a service which was being given to them without charge by the National 
Broadcasting Company; and the virtual demise of FM as a competing service 
followed as a matter of course. 
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evolved, of course, into the present use of NBC tele- 
vision stations to commit the public to the use of the 
BCA color television receivers. 


17. The continued ownership by NBC of its Philadelphia 
station is economically injurious to Philco both as a manu- 
facturer competing with RCA in the sale of products and 
@s an advertiser similarly situated, since RCA uses NBC 
and its stations to gain unfair competitive advantages over 
Phileo (and its other competitors). 


18. Moreover, RCA’s long history of violating the 
157 antitrust laws and engaging in restrictive and pred- 
atory practices, through the use of NBC and its 
owned stations and otherwise, together with its current 
continuance and extension of that course of conduct, plainly 
preclude the Commission from making the finding required 
by law that the renewal of the license of WRCV-TV Phila- 
delphia to NBC will be in the public interest. There is no 
indication that in its renewal of the license of WRCV-TV 
the Commission actually considered and made any deter- 
mination whatsoever upon the facts alleged with particnu- 
larity above in the light of the applicable law and its own 
rules. For this reason protestant asserts that it, as a 
party in interest, has a clear right to a full evidentiary 
hearing on these allegations and any other facts, matters 
and issues that may arise from the course of the eviden- 
tiary proceedings. 


WHEEEFoRE, protestant respectfully requests that the 
Commission designate the mater of the renewal of the 
National Broadcasting Company’s Philadelphia station 
license for a full evidentiary hearing upon the following 
issues : 


1. To determine whether the past history of anti- 
trust litigation and trade practices of RCA and of 
NBC, RCA’s wholly owned subsidiary, and the cur- 





4 
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rent practices of both as revealed by pending 
158 litigation, by Congressional inquiry, by the 
Commission’s own files, and otherwise, adversely 
reflect on NBC’s character qualifications to own and 
operate this broadcast station in the public interest. 


2. To determine whether the renewal of the said 
license results in an undue concentration of control 
of the media of mass communication in the Greater 
Philadelphia area inconsistent with the public interest, 
convenience and necessity and contrary to Section 
3.636 of the Rules of the Federal Communications 
Commission. 


3. To determine whether the renewal of the ssid h- 
cense, taken together with the ownership and control 
by NBC of media of mass communication, and affilia- 
tion therewith, both within and outside of the Greater 
Philadelphia area, results in an undue concentration 
of control of such media inconsistent with the public 
interest, convenience and necessity and contrary: to 
Sections 3.636 and 3.658 of the Rules of the Federal 
Communications Commission. 


4. To determine whether, in view of the evidence 
adduced under the foregoing issues, the renewal of 
the license of WRCV-TV, Philadelphia, to NBC will 
serve the public interest, convenience and necessity. 


Respectfully submitted, 


/s/ Hensy B. WEaven, JB. 
/s/ Txaomas M. Coorzy IT 
Attorneys for Philco Corporation 


Weaver & Guassiz 
1225 19th Street, N.W. 


Washington, D. C. 
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VERIFICATION 


I, James M. Skinner, Jr., President of Philco 
159 Corporation, have read the foregoing Protest and 
state under oath that the facts set forth therein are 

true to the best of my knowledge and belief. 


/s/ James M. SKINNER, JR. 





164 Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
File No. BRCT-4 


In the Matter of 
Renewal of NBC Stations WRCV, WRCV-TV, KA-4465, 
7914, KC-8933, KGC-93, Philadelphia, Pa. 


Oppostrion oF NatioxnaL Broapcastrxc Company, Inc. To 
Protest oF Pxaitco CorPoRATION. 


National Broadeasting Company, Inc. (NBC) hereby op- 
poses the Protest filed by Phileo Corporation (Philco) 
on the following grounds: 


(a) The Protest is an attempt to pervert the protest 
procedure of Section 309(c) of the Act and should be 
dismissed as an abuse of process. 


{b) Philco has not shown it is a ‘‘Party in Interest” 
within the meaning of Section 309(c). 


{c) The issues sought to be raised by Philco are not 
supported by facts stated with any particularity and 
are patently sham. 
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165 I. 


THE PROTEST IS AN ATTEMPT TO PERVERT THE PROTEST 
PROCEDURE OF SECTION 309(c) AND SHOULD BE DISMISSED AS 
AN ABUSE OF PROCESS. 


This Protest is Phileo’s most recent maneuver in its 
vendetta against RCA. Philco’s objective is to use the 
Commission’s procedure as a weapon in its $150,000,000 
treble damage action against RCA®, and as a further pub- 
licity springboard to injare RCA and NBC. 

Should there be any doubt as to Philco’s objective 
here, the following facts will make it clear why it resorted 
to litigation and why it now seeks to abuse the processes 
of this Commission in an effort to divert attention from 
its admitted poor past performances. 

Philco is an example of an enterprise which has had a 
remarkable growth due to RCA’s pioneering in the elec- 
tronics industry and to the continued technical assistance 
which it received from RCA. Prior to 1927, Philadelphia 
Storage Battery Company, Philco’s predecessor, was a 
small company engaged in the business of making storage 
batteries and battery eliminators for radio sets. When 
this latter equipment became obsolete, Philco for the first 
time decided to enter the business of manufacturing radio 
receivers. 

Philco turned to RCA, which was then, as it still is, in the 
forefront of major industry advances. It became an RCA 

licensee in February, 1928. As a consequence of 
166 RCA’s encouragement of competitors, Philco by 1936 

was able to build up its radio set business from 
nothing to a point where it had between 25% and 30% 
of the total business of the country and claimed to be the 
‘“World’s Largest Radio Manufacturer.’’ 





* In addition to RCA, Philco has named as defendants General Electric Com- 
pany, American Telephone & Telegraph Company, Western Electric Company, 
Inc., and Bell Telephone Laboratories, Inc. Westinghouse Electric Company is 


named as co-conspirator. 
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Throughout the years, Philco repeatedly sought pref- 
erential treatment in royalty payments so that it could 
obtain an advantage over its competitors who were also 
licensed by RCA. RCA on all occasions refused to agree 
to any preferential treatment. This refusal] has been the 
root of Philco’s continuing and vindicative attack on RCA. 

Phileo’s position in the radio industry gave it an oppor- 
tunity to be a major factor in television. Philco did not 
avail itself of this opportunity and it has never attained 
in television the position which it once held in the mannv- 
facture of radio sets. RCA urged Philco to get into tele 
vision and supplied it with all the technical information 
and know-how available to RCA, both as to black-and- 
white television, and later color television. 

Phileo’s refusal to accept the challenges and risks in- 
herent in any advance in the industry is no better exempli- 
fied than in color television. Philco today is not engaged 
in the commercial manufacture of color television receivers. 
While Phileo boasted and promised, RCA delivered. 

In 1953 Phileo publicly stated: 


“The Company’s pioneering research in the field of 
color television was accelerated during 1952. Results 
of this long-range program are most encouraging but 
much research and development work remains to be 
accomplished.’’ (Philco’s 1952 Annual Report, dated 
March 6, 1953) 

167 In its three succeeding Annual Reports issued in 

the years 1954, 1955 and 1956 Philco repeated in 
substance the same representation. 

Now, in 1957, Philco continues to claim and promise— 


‘¢# © ® Philco plans to keep its facilities in readiness 
to meet any requirements which may appear for color 
receivers. By the same token, your management does 
does not propose to enter this field on a large scale at 
this time with resultant losses. 
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“‘Phileo’s pioneering work in color television places 
your Company in an excellent position to capitalize 
on the opportunities this great new service will offer 
as soon as the necessary technical improvements have 
been made in color broadcasting, programming and 
receiver design.’? (Philco’s 1956 Annual Report, 
dated March 1, 1957) 


This, then, is the culmination of Philco’s research claims 
and promises—a willingness to let others pioneer for the 
purpose of capitalizing on their progress. Meanwhile, RCA 
not only promised but pioneered and developed color tele- 
vision. 

The earnings record of Philco over the past few years 
is most revealing in considering the motives underlying this 
Protest. Philco’s announced pre-tax earnings for the years 
1950 through 1956 are shown below: 


VDE cocscssiarnecpictatitleliesncteeiacinr tector, GEM GUE 
LEAST AOR 22.012. 646 
| OER IAT AEE 25,631,457 
| TES 35,316,077 
ee ee 10,543,965 
1 AREAS CY Sea eA cet 17,286,329 
ATER RE 557,690 


It is clear that Philco’s management is seeking a scape- 
goat for its own business deficiencies and weak- 
168 nesses. During its years of prosperity, there was 
no attack from Phileo on RCA and NBC. 
On April 5, 1957, James M. Skinner, Jr., Philco’s Presi- 
dent, told its stickholders at their annual meetng— 


‘“We are not at all pleased, happy or proud of our 
1956 performance. But we plan to do everything pos- 
sible to improve upon this in the years ahead.”’ 


This gloomy statement was dictated by compelling 
facts: 





32 


(a) Phileo’s earnings after taxes slumped to $398,- 
690 in 1956 from $8,423,329 in 1955. 


(b) Phileo’s Board of Directors took no action to 
declare a common stock dividend for the first quarter 
of 1957 and also omitted the cash dividend in the final 
1956 quarter. Its 1956 earnings were equal to less than 
1¢ a share, compared with $2.13 a share in 1955. 


Phiico’s President attributed its unhappy situation to the 
following factors: 


(a) Highly competitive conditions; 

(b) Heavy inventory liquidations by competitors; 

(c) Decline in the price of black-and-white television 
receivers ; 

(d) A six-week strike of employees; 


(e) Higher wages; and 
(f) Higher prices of raw material. (Phileo’s An- 
nual Report, dated March 1, 1957) 


Despite this analysis of the reasons for its failure, not 
one of which had the remotest relation to alleged 
169 unfair practices by RCA or NBC, Philco’s man- 
agement in its pending treble damage action insists 

that RCA is responsible for Philco’s unhappy situation. 
There is one allegation in Philco’s complaint as to which 
the Commission has full knowledge and which indicates 
the reckless nature of the charges made by Philco. In 
Paragraph 108 of its complaint Philco alleges that it was 
coerced by RCA into selling WPTZ to Westinghouse for 
@ price substantially less than the properties were worth. 
Actually, the price was $8,500,000, the highest price paid 
up to that time for a television station.* The sale ad- 
mittedly resulted in a ‘‘substantial profit’’ to Philco, per- 





* WPTZ and other assets were purchased by Philco in 1946 for a total of 
$38,959.88. 
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mitting it to pay a year-end dividend and increase its 
working capital. (Philco’s 1953 Annual Report to Stock- 
holders, dated March 1, 1954). 

The $8,500,000 value of the station, as the parties to 
the sale admitted, was largely due to the network program 
service WPTZ received from NBC as an affiliated station, 
which developed its audience and revenue position. 

In a sworn statement filed with this Commission in 1953, 
Phileo said that the sale illustrated “the classic func 
tioning of a willing buyer and a willing seller.’’ It will be 
interesting to see how the ‘‘willing seller’’ of 1953 who 
realized a ‘‘substantial profit’? can be converted by 1957 
into a coerced vendor who sold at a distress price. 

These facts both suggest and answer certain inquiries 
into the motives underlying the filing of the Protest—a 
maneuver undertaken in bad faith in which: 


Phileco demands that the Commission assume the im- 

possible burden of adjudicating on this Protest the 

multiple issues of fact and law involved 

170 in all litigations pending against RCA and 

NBC, and issues involving the multiple prac- 

tices of broadcasters and networks which are presently 

under study by this Commission and by Congressional 
Committees. 

Phileo complains of practices which have existed 
for many years, but against which it has never before 
filed a protest in connection with the numerous grants 
of applications to NBC for licenses and renewals here- 
tofore made by the Commission. 

Philco seeks a denial of license renewal to NBC 
because of practices followed by the entire industry, 
including Philco during the period of its ownership of 
WPTZ. 

It is submitted that these conditions can lead the Com- 
mission to but one conclusion: This Protest is an attempt 
to pervert the Commission’s processes and should be dis- 
missed. 


ct 
I. 


PHILCO HAS NOT SHOWN IT IS A PARTY IN INTEREST WITHIN 
THE MEANING OF Section 309(c). 


Phileo’s claim that it has standing to protest the Com- 
mission’s renewal of the instant licenses is without prece- 
dent or justification. Philco is not a broadcaster, nor does 
it compete for advertising revenue within the area served 
by the NBC stations in Philadelphia. Indeed, it does not 
claim to compete with the licensee in any manner. 

The leading authority defining ‘‘party in interest’’ is 
Federal Communications Commission v. Sanders Bros. 
Radio Station, 309 U. S. 470, 9 RR 2008 (1940). There it 

was held that an existing station had standing to 
171 complain of the issuance of a new station license 
since it would be in direct competition with the new 
licensee. The legislative history of Section 309(c) makes 
it clear that it was the intent of Congress to accept the 
Supreme Court’s definition of this term. The Senate Re- 
port on the Congressional enactment of the protest section 
states in part: 
‘«... ‘parties in interest’ from an economic standpoint 
are defined by the Supreme Court in the Sanders Case 
...”’ (Senate Report No. 44, 82nd Congress, 1st Ses- 
sion (1951); 1 RR 10:271 at 10:280). 


The decisions have been consistent with this concept. 
No ease has ever stretched term ‘‘party in interest’’ to 
the extent which Philco now urges upon the Commission. 

In every case where a protestant has been held to be 
@ party in interest, the Commission has found that there 
was competition between the protestant and the licensee, 
and a threat of competitive injury to the protestant in 
connection with the business in which it was competing 
with the licensee. For example, a licensee of a radio station 
has standing to protest the grant of a television station in 
the same community since both compete for the same ad- 
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vertising dollar. T. EF. Allen & Sons, Inc.,9 RR 197 (1953). 
Similarly, the Commission has held that a newspaper which 
was in direct competition for advertising revenue in the 
same area is a party in interest and entitled to a hearing 
on the grant of a new television station in its community. 
Ohio Valley Broadcasting Corp., 10 RR 452 (1954). 

The Commission has repeatedly stated that: 


‘¢... the term ‘party in interest’ is a limited one... .”’ 
(10 RR at 455) 


172 Accordingly, an individual with no interest other 
than as a member of the public is not a party in 
interest entitled to file a protest, Paul A. Brandt, 8 RR 409 
1952); an association of members of the public who ride 
vehicles equipped with transit radio is not a party in 
interest entitled to protest the renewal of an FM license of 
a station engaged in transit broadcasting, Capital Broad- 
casting Co., 8 BR 229 (1952); an association of broad- 
casters has no standing to protest the application of a 
non-commercial educational institution, Kansas State Col- 
lege, 8 RR 261 (1952); a person merely because he has a 
grievance against the management of a station has no 
standing to protest renewal of the station’s license, Na- 
tional Broadcasting Company, Inc., 8 RR 647 (1952). 
A protestant must demonstrate direct and substantial 
competitive injury. In Ohio Valley, supra, the Commis- 
son stated: 


“‘The test provided by the Sanders decision is one of 
direct competitive injury which gives ‘standing’ without 
reaching the level of injury to a legal right. This test, 
now imported into Section 309(c) is equally applicable 
under the relevant authorities to such injury caused 
by the grant of a new authorization for a television 
station to a competing medium of expression which 
also relies upon advertising as its main source of reve- 
nue. We do not decide that any indirect injury to 
other forms of enterprise would suffice, but merely that 
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here there is a situation which cannot be differentiated 
in principle from that obtaining in the Sanders case.”’ 
(10 RR at 456) 


The Court of Appeals in passing upon this conclusion 
stated in Clarksburg Publishing Co. v. Federal Communi- 
cations Commission, 225 F. 2d 511, 514 n. 8, 12 RR 2024, 
2028 (D. C. Cir. 1955): 


173 “*The Commission found that Clarksburg, 

though not a broadcast licensee or an applicant 
for a license, had standing by reason of the ‘direct 
competitive injury’ that would be caused ‘a com- 
peting medium of expression’ which, like a television 
station, ‘relies upon advertising as its main source 
of revenue.” Ohio Valley Broadcasting Corp., 10 Pike 
& Fischer Radio Reg. 452, 456 (1954). We think the 
Commission’s view is supported by Federal Com- 
munications Comm’n v. Sanders Bros. Radio Station, 
309 U. S. 470 [9 RR 2008] 1940 ° ° °.” 


Here, the Commission is being asked to extend the term 
“party in interest’’ far beyond its outermost limits to 
date, and far beyond the purpose for which the procedure 
was designed. 

The only grants which may be protested in this pro- 
ceeding are the renewals of licenses for the NBC stations 
in Philadelphia. There is no competiton, direct or indirect, 
between NBC and Philco in Philadelphia or elsewhere. 
Absent competition, there can be no direct competitive in- 
jury. As this requisite for standing to protest has not been 
shown, the protest must be dismissed. 

Phileo attempts to satisfy this requisite by asserting 
that it is an advertiser injured by certain network prac- 
tices and a competitor of RCA injured by assistance to 
RCA from NBC. Extending the scope of ‘‘party in inter- 
est’’ to either of these classes would seriously impair the 
work of this already overburdened Commission. It would 
open the floodgates to protests from tens of thousands of 
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persons who have heretofore not had standing to bring their _ 
alleged greviances before the Commission in this man-— 
ner. : 

174 This is no idle speculation. There are tens of thou- ~ 
sands of advertisers and potential advertisers who — 
would qualify as protestants under the test for which Philco | 
now contends. Any one of these advertisers who felt | 
aggrieved by any practice of a broadcaster could require © 
the Commission to hold a hearing upon a license renewal. . 

In addition to these advertisers the Commission would © 
be faced with the prospect of protests from tens of thou- | 
sands of persons who compete with anyone having an > 
interest in a broadcast licensee. For example, the Elec- © 
tronics Industry Association estimates that 2,500 organiza- | 
tions compete in the electronics field; the Record Industry — 
Association of America, Inc. estimates that there are | 
some 40 important and over 100 smaller businesses in the 
record industry in which RCA Victor competes; and RCA 
Service Company, Inc. has an estimated 40,000 competi- 
tors in the television service field. Any one of these tens 
of thousands of persons would have equal standing with 
Phileo to protest any grant of a station license to NBC 
anywhere in the country on the basis that NBC stations 
identify themselves as ‘‘a service of RCA’’. 

Moreover, on the theory urged by Philco, it and any | 
other set and appliance manufacturer would have standing 
to protest license renewals to such companies as Westing- 
house, General Electric or Crosley, all of whom are en- 
gaged in manufacturing as well as broadcasting. 

Obviously, Congress never intended to impose such an 
intolerable burden upon the Commission by the enactment 
of Section 309(c). The statutory remedy is available only 
to a ‘‘party in interest’’—which Philco clearly is not. 
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THE ISSUES SOUGHT TO BE RAISED BY PHILCO ARE NOT SUP- 
PORTED BY FACTS STATED WITH PARTICULARITY AND ARE 
PATENTLY SHAM. 


Phileo’s complete failure to specify facts showing that 
@ renewal of the instant licenses would not be in the public 
interest, and to raise any genuine issues for the Commis- 
sion’s consideration, renders the Protest fatally defective. 

The ‘“issues’’ specified by Philco (at pages 24 and 25 of 
its Protest) may be briefly stated as follows: 


L. Whether past or current practices of RCA or 
NBC adversely reflect on NBC’s character qualifica- 
tions to be a broadcast licensee. 


2. Whether the Commission’s grant of the instant 
license has resulted in an undue concentration of con- 
trol of communications media in Greater Philadelphia. 


3. Whether the Commission’s grant of the instant 
license has resulted in an undue concentration of con- 
trol of communications media by NBC either within or 
outside of the Greater Philadelphia area. 


4, Whether, in view of any evidence which may be 
adduced under any of the foregoing issues, the Com- 
mission’s renewal of NBC’s license to operate WRCV- 
TV was in the public interest. 


It is only the first of these ‘‘issues” (NBC’s general 
character qualifications) that Phileco even attempts to 
support with any degree of particularity. This attempt 
consists of a recitation of various charges which, as will 
be shown below, do not give rise to genuine issues for the 

Communication’s consideration. 
176 The issues which Philco has designated as “2’’ and 
‘<3’? (undue concentration of control of communi- 
eations media within and outside Philadelphia) were fully 
investigated, considered and determined by the Commis- 
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sion in approving NBC’s acquisition of WRCV-TV.* 
Philco does not suggest any reason for a change in these 
determinations. , 

Moreover, the specification of issues 2 and 3 is clearly not 
supported by allegations of fact in the Protest as required 
by Section 309(¢c) of the Act. Indeed, Philco’s only state- 
ments which remotely relate to its request for a hearing on 
these issues are in paragraphs 4 and 5 of the Protest: 
Surely, these conclusory statements are not sufficient to 
satisfy the statutory requirement that a protest must be 
supported by facts specified ‘‘with particularity’. | 

Philco’s alleged final issue—whether, in view of any 
evidence that may be adduced on any of the foregoing 
issues, the renewal in question served the public interest, 
convenience, and necessity—is in reality no issue at all. 
It is a mere catch-all request and must stand or fall on the 
validity of the other issues. 

Let us now consider sertatim each of the charges made 
by Philco in its attempt to support its request for a hearing. 
As noted above these charges relate only to NBC’s aun 
character qualifications. 


(a) Phileo states that RCA has been charged dig 
monopolization and asserts that ‘NBC is directly imstru- 
mental in expanding the [assumed] adverse effects of 
RCA’s practices * * *’? (Para. 6). The Protest does not 

assert that Philco believes or has any evidence sup- 
177 ‘porting this charge of monopolization by RCA; it 

merely states that the Government has made this 
allegation in a suit now pending in the United States Dis- 
trict Court for the Southern Dstrict of New York. Build- 
ing on this bare repetition of an unproven and vigorously 
contested assertion, Phileo then charges NBC with further- 
ing the interests of RCA. 

Phileo states that NBC’s stations identify oe a 
as a ‘“‘service of RCA” during station breaks. All NBC 





* National Broadcasting Company, Inc., 13 RB 374 (1955); see also, The 
New Britain Broadcasting Company, 14 RR 725 (1956). 
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owned stations have long used such identification (just 
as Philco’s broadcasting subsidiary used a similar identi- 
fication, as noted below) but it can hardly be contended 
that there is any impropriety in this practice. Indeed, it is 
a normal practice throughout the industry. To cite just a 
few specific instances: WMAL-TV regularly identifies it- 
self as ‘‘The Evening Star Station’’?; WTOP-TV refers to 
itself on the air as “The TV Station of the Washington 
Post, Washington’s favorite Home Newspaper’’; WQXR 
reminds listeners that it is ‘‘The Radio Station of the 
New York Times’’. The name of Westinghouse is heard 
regularly as part of the station identification used by the 
radio and television stations owned by its broadcasting sub- 
sidiary; the word ‘‘Columbia,’’ which appears on phono- 
graphs and phonograph records manufactured by CBS, 
is heard regularly in the network identification, ‘‘The Co- 
lumbia Broadcasting System’’. 

Phileo complains that such mentions of RCA and the 
incorporation of the letters ‘‘RCA and ‘‘RC’’ in the call 
letters of NBC stations “constitutes the grossest and 
most harmful variety of unfair competition’’. This charge 
ignores the facts that, when a subsidiary of Philco owned 
WRCV-TV, the call letters of that station were WPTZ 

and the station was repeatedly referred to as 
178 ‘‘your Philco station’. During this same period, 

Westinghouse Broadcasting Company’s radio station 
KYW in Philadelphia repeatedly mentioned Philco dur- 
ing station breaks in exchange for reciprocal mentions of 
Westinghouse on WPTZ. Attached hereto as ‘‘Exhibit 
A’’ are six separate identification panels which were used 
from time to time by WPTZ under Philco ownership. The 
last two are examples of the combined Philco-Westing- 
house publicity. Philco conveniently overlooks these facts 
and the further fact that the change in call letters from 
WPTZ to WRCV-TV was approved by the Commission. 


(b) Philco asserts that NBC’s original application for 
permission to acquire WPTZ ‘“‘did not disclose NBC’s 
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entention to use the Philadelphia station as a source of ' 
advertising for its parent company”’ (Para. 7). As Philco - 
itself notes, NBC’s application did indicate that NBC 
would attempt to sell time to associated companies for 
advertisement of their products or services. Apparently, — 
Phileo does not complain of any sponsorship of programs | 
by RCA; instead, it infers that NBC had a duty to state in | 
its application that it might make other mention of RCA | 


on the station. 


NBC and other applicants for Commission approval have 3 


never interpreted Question 9 of the Commission’s Form 314 
in the manner which Philco now seeks to interpret it. 


Indeed, Phileo’s own broadcasting subsidiary, despite its — 
mention of Philco on station WPTZ, answered the same | 
question as follows when it applied for renewal of the 


WPTZ license on April 28, 1952: 


‘‘None other than time purchased as a commercial 2 
sponsor. During 1951, Phileco Corporation sponsored 
a network program which we aired over WPTZ. 


179 This program, ‘Phileo Playhouse’, was origi- 


nated by the NBC network. Forty-six broad- 


cast hours were devoted to the ‘Philco Playhouse.’ ”’ 


(ce) Stating that ownership of stations “is a basic pre- 
requisite” to NBC’s present network operations, Philco | 
asserts that it is injured ‘‘as an advertiser ... by NBC’s | 
ownership of the Philadelphia and other television sta- 
tions’? (Para. 8). Here, Philco apparently asserts that 
any ownership of television stations by NBC is contrary © 


to the public interest because such ownership supports the 
network and consequently furthers allegedly improper net-_ 
work practices. This charge was answered by the Com-. 
mission even prior to its Report on Chain Broadcasting | 
(Docket No. 5060, May, 1941, pp. 67-9) which noted that | 
both the Commission and its predecessor had approved net- 
work ownership and operation of stations as being in the | 
public interest. That ruling has been expressly or im-— 
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plicitiy reaffirmed each time the Commission has approved 
a network application for acquisition or renewal of a sta- 
tion license. E.g., St. Louis Telecast, Inc., 12 RR 1289, 
1372 (1957). 


(d) Philco alleges that various network practices, én- 
cluding “‘option time’’ and “must buy” policies, have 
awngured wt as an advertiser (Para. 9). This allegation 
assumes that the policies attacked are contrary to the 
public interest. However, despite intensive investigation 
by the Antitrust Subcommittee of the House of Repre- 
sentatives’ Judiciary Committee, by the Senate’s Inter- 
state and Foreign Commerce Committee, and by the Com- 
mission’s Network Study Group, these practices are per- 
fectly consistent with the Commission’s rules.* 


180 (e) Philco asserts that a number of suits are pend- 

ing against RCA and NBC alleging legal practices 
(Para. 10-13). It should be noted that the Protest does 
not endorse any of the claims made in these actions, nor 
does it state that Philco has any intention of attempting to 
prove any of them. Philco merely asserts that, tf these 
claims could be substantiated, neither NBC nor RCA 
should be granted a broadcast license. 

The Protest (at pages 7-13) quotes from the summary 
of pending cases made in NBC’s instant application for 
renewal of its Philadelphia station licenses. The charges 
thus copied, without endorsement, are the sum total of 
allegations made in eleven complex antitrust actions®® 
which are now pending in various United States District 
Courts (including the action brought by Philco against 
RCA and others in the Eastern District of Pennsylvania 





* For example, the propriety of option time clauses in affiliation contracts 
has long been expressly recognized by the Commission’s Rules. Section 
3.658(d) of the Commission’s Eules. 

**As noted in NBC’s application, three of these actions have now been con- 
solidated into a single action by Zenith Radio Corporation in the United States 
District Court in Delaware. 
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earlier this year). The fact that most of these actions — 
have been pending for many years furnishes some indica- | 
tion of the scope of the charges involved and of the length | 
of time it would take the Commission to resolve these — 
issues. : 

Phileo does not even assert that it has an opinion con- | 
cerning these issues. Still, Philco insists that the Com- | 
mission order a full evidentiary hearing on all of them. | 

In denying a contention similar to the instant one in The | 
New Britain Broadcasting Company, 13 RR 915, 921 (1956) 
the Commission stated in part: 


‘*The Commission is unable to agree with petitioners | 
that the addition of either of the anti-trust issues re- | 
quested is necessary to a proper disposition of the © 
instant proceeding. The narrow issue proposed 

by WATR would require us to make a. 
181 finding whether or not it would be appropriate to 

permit NBC to acquire the stations in question | 
in view of the undisposed of complaints by the United | 
States against the Radio Corporation of America | 
charging the latter with violations of the anti-trust — 
laws. With only a complaint upon which to base its | 
request and with the complaint not being against © 
the applicant itself, petitioner has failed to justify 
injection of this matter as another hearing issue. To | 
allow the existence of this complaint with the uncer- 
tainty of the outcome in both time and content to delay 
the completion of the instant proceeding would place | 
an excessive burden wpon our administrative processes. | 
If, prior to completion of the case before us, the anti- | 
trust proceeding is concluded adversely to NBC’s . 
parent company, it would be within our power to take | 
further administrative action to alter the proceeding | 
before us and to take into account such matter. As- | 
suming that the Commission has completed the instant | 
case and thereafter conviction or other adverse hold- | 
ing should be had against RCA, other remedies, in- . 
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cluding those prescribed in Sections 311 and 313 of 
the Act, are available to assure protection of the public 
interest’? (emphasis supplied). 


See also, Westenghouse Radio Stations, Inc., 10 RR 878, 
912 (1955) and ABC-Paramount Merger, 8 RR 541 (1953). 
In its latter opinion, the Commission stated in part: 


“The mere filing of a complaint is no evidence that 
the conduct complained of actually oceurred and con- 
stitutes a violation of the anti-trust laws’’ (p. 575). 


(f) Philco states that two Congressional Committees 
have recently issued reports raising questions as to the 
propriety of certain network practices (Para. 14). 
182 Here again, Philco does not assert that these prac- 
tices are improper, nor does Philco even go so far 
as to echo whatever doubts these Committees may have 
expressed regarding the network operations enumerated at 
pages 16-18 of the Protest. Clearly, this attempt to indict 
by itmnuendo affords no basis for ordering a hearing on 
issues as to which Phileo does not claim to have any 
knowledge. 

The network operations which are the subject of this 
portion of the Protest are currently under study by the 
Commission’s Network Study Group. The Congress itself 
has authorized this study and has indicated that the Com- 
mission’s Study Group is the appropriate forum for the 
initiation of any changes in the Commission’s Rules re- 
garding any of the practices to which Philco refers. 


(g) Fenally, Philco asserts that “From tts inception in 
1919 RCA has pursued a persistent course toward mo- 
mopoly’”’? (Para. 16). Here, Phileco purports to review 
RCA’s history since its inception and to allege facts indi- 
eating monopolization by RCA of the non-telephonic com- 
munications industry. Without going into detail at this 
time in reply to the inference Philco here seeks to raise, we 
point out that a careful reading of these statements shows 


A | 
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that, even if proven, these assertions do not show mo- | 
nopolization by RCA nor charge any existing violation of © 
law or of the Commission rules. : 


These, then are the alleged ‘‘facts’’ on which Philco 
seeks to have the Commission order a full evidentiary — 
hearing. Not only does Philco utterly fail to state ‘‘with © 
particularity’’ facts which would justify a hearing, but its | 
Protest is a compendium of generalities assembled in a - 

desperate maneuver to bolster up a baseless lawsuit. | 
183 The Protest is sham in its entirety and an imposition | 
on the Commission. It has been filed as a publicity | 
weapon by one who has no interest in the license renewal 
and no standing to protest it. 


CoNCLUSION. 


The Commission should dismiss the Protest and reaffirm > 
the grant of the authorizations, which are essential to the. 
continuance of the services presently provided by the | 
stations. | 


Dated: August 24, 1957. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


File No. BRCT4 


In the Matter of 
RexsewaL or NBC Srations WRCV, WRCV-TV, KR-4465, 
7914, KC-8933, KGC-93, Pamapetpni, Pa. 


BRIEF IN REPLY TO OPPOSITION OF NBC TO PROTEST OF 
PHILCO CORPORATION 


Phileo Corporation submits herewith its brief in reply 
to the opposition of NBC to Phileo’s protest against the 
Commission’s grant without hearing of a television station 
license in Philadelphia to NBC, wholly owned subsidiary 
of RCA. 


L 


NBC’s Opposition Ignores the Basic Issue: the Public 
Interest 


L. The basic question presented by Philco’s protest is 
NBC’s, not Philco’s, qualification to continue as a licensee 
of this Commission. Philco has squarely raised this issue, 
pointing to the predatory practices of NBC itself, those of 
its parent, RCA, and those of the two in combination. Each 
and all of these are directly injurious to Philco and even 
more so to the public interest. Typically, in its opposition 
to this protest, NBC simply ignores the public interest and, 
by vilification of Philco, attempts to obscure the funda- 
mental issue and to avoid a hearing at which its practices 
and those of its parent may be exposed. 
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2. The blindness of NBC and its parent RCA to the 
public interest could not be better illustrated than by the, 
character of the opposition filed herein by the former. Thus | 
NBC takes the position (Op., pp. 14, 15) that a charge of : 
unfair competitive practices is sufficiently answered by 
alleging that others, including Philco, have in the past | 
engaged in or do now engage in practices which are alleged 
to resemble some portion or portions of those charged 
against itself. Actually, as will be shown at more length | 
below, the alleged resemblance of the practice of others to — 
those charged against NBC is illusory. For present pur- | 
poses, however, the significant point is that alleged partici- — 
pation of others in unfair practices cannot make them in » 
the public interest when carried on by RCA-NBC. | 


3. Similarly, NBC professes solicitude for this ‘‘over- 
burdened Commission’’* (Op., p. 10) and foresees ‘‘seri- | 
ous impairment’’ of its work if it should treat adver- | 
tisers and manufacturers who are injured by network | 
practices as parties in interest when the network seeks 
expansion or continuation of its power to injure through 
acquisition or renewal of station licenses. A priori one 
would have thought that as greater numbers suffer injury 





* NBC’s earnest insistence (Op., p. 11) that the allowance of this protest 
Will create an unmanageable flood of protestants is open to question. The same 
specter was raised in Associated Industries v. Ickes, 134 F. 2d 694 (2d Cir, 
1943), where it was warned that a holding that consumers of coal in 2 desig- 
nated area had standing to challenge a price increase would: 

‘‘open up the ‘possibilities of separate lawsuits by hundreds of thousands 
of individual consumers’ attacking Commission orders, with the result of 
impairing the effective administration of a statute designed for the sta- 
bilization of the coal industry.’’ (At p. 707.) 

The Court did not agree: 

‘<There are no such horrendous possibilities. A review proceeding must 


be brought within sixty days after the entry of the Commission’s order and 
only in one of the Circuit Courts of Appeal * * *.’’ (Ibid) 


So here under Section 309(¢). Protests must be filed within thirty days of the 
order and only with the Commission. Moreover, there is no apparent reason 
why, if there are a number of protests to the same order, they cannot be con- 
solidated. 
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the greater would become the probability that the public 
interest suffers, too, and hence that the Commission’s obli- 
gation to ascertain whether the public interest is in need me 


of its protection would be enhanced. NBC feels, on the 


7 





contrary, that if it can injure a large enough segment i 
of the populace, this Commission must ignore their pro- 
tests in order to preserve its administrative processes. = 
It is fair to inquire what those processes are to be pre- a 
served for if not the vindication of the public interest. 

4, So, too, NBC finds comfort in the fact that ‘‘Philco i 
complains of practices which have existed for many years “f 
e °°? This is not a new thought with NBC. A prin- ~ 
cipal objection is raised when it was compelled to dispose 


of one of its two networks in 1941 was that it had been 
operating them for a long time with the Commission’s — 
aequiescence. Thus, Niles Trammell, then president of 2 
NBC, said, in a statement captioned ‘‘Trammell’s Reply 


to the F.C.C.,’’ appearing in the New York Herald Tribune * 
of May 5, 1941 
‘“‘The National Broadcasting Company operates two 2 


network services—the Red and the Blue. It has oper- 
ated these networks continuously for almost fifteen 
years. They were the pioneer networks of the country 
and were established in order to provide the public = 
with a choice of programs of a national character. 
Year after year, the commission has renewed the 
licenses of independent stations affiliated with the ~ 
National Broadcasting Company’s networks in recog- ° 
nition of the fact that the stations performed a service 
in the public interest.’’ 


Of course, this argument did not prevail then,® and should 
not now. si 





* Despite its contention that ‘‘chaos, not further competition, would result 
from the blow aimed at the American system of broadcasting,’’ NBC was com- ial 
pelled to relinquish one network. The result was to give the public an addi- 
tional competing network not only in radio, but, later, in television as well. 
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5. No statute of limitations runs against the public in- 
terest. Moreover, NBC’s suggestion of staleness simply 
overlooks the fact that Philco’s protest is directed not 
against isolated instances of past misconduct but against 
a course of conduct, past and present, which threatens 
even greater damage to the public interest if permitted 
to extend into the future. Philco not only concedes that 
the predatory activities of RCA and NBC extend far into 
the past, it asserts that they have been pursued by each 
of these companies from the time of their inception and, 
as the Supreme Court has said, the Commission may: 


‘‘infer from the fact that the applicant had in the 
past tried to monopolize radio, or had engaged in 
unfair methods of competition, that the disposition 
so manifested would continue and that if it did it 
would make him an unfit licensee.’’ (National Broad- 
casting Co., Inc. v. United States, 319 U.S. 190). 


6. As with the question of the injury requisite to pro- 
vide standing, so with the matter of current charges against 
it and RCA, NBC finds comfort in the number and com- 
plexity of the wrongdoings of which it stands accused. 
Its position is that since the charges are grave and com- 
plex and it would take a long time to resolve them (Op., 
p. 17), the Commission must not attempt their resolution 
when NBC requests the grant of a license. No vestige of 
concern is shown over what will happen to the public in- 
terest in the interim as a result of the grant to NBC of a 
valuable license when, as Philco confidently expects, the 
multifarious charges of evil-doing are ultimately upheld. 


7. The Commission ‘will at that time be utterly powerless 
to undo the damage either by recapturing the ill-gotten 
profits NBC will have obtained for RCA under the license 


The public interest, as contrasted to that of NBC, was undoubtedly benefited 
by the provision of this much-needed additional service, as it would be again 
by the action here sought by Philco on behalf of the public as well as for itself. 
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or by recompensing the parties whose injuries at the hands 
of NBC will have been magnified by the increased unfair 
competitive power which the grant of license confers; and, 
of course, the injury to the public during this period will 
be even more certainly beyond repair. 


8. A fimal index to the degree of unconcern evinced by 
NBC over the public interest is the fact that its opposi- 
tion is exclusively devoted to an effort to prevent any 
hearing at all on this vital matter. Amazingly, it nowhere 
even alleges that the grant to itself of the Philadelphia 
station was or will be in the public interest. 


IL. 


Philco’s Protest Cannot Be Dismissed As An ‘‘ Abuse of 
Process,’’? Nor Does It Require the Commission to 
Enforce the Antitrust Laws. 


9. Starting with a wholly unfounded, and false, premise, 
NBC, on pages 2-7 of its opposition, launches into a series 
of unverified, intemperate and highly questionable asser- 
tions of irrelevant fact. The original premise is that, in 
protesting, ‘‘Philco’s objective is to use the Commission’s 
procedure as a weapon in its $150,000,000 treble damage 
action against RCA * ° °.’? Not only does Philco enter- 
tain no such objective, but it is wholly unable to perceive 
how the instant protest could be used in its achievement 
even if such an objective were entertained. 


10. What follows the statement of this premise is a 
grossly inaccurate*® and boastful recital which comprises 
the NBC-RCA version of the history of Philco’s career 





* £.g., the NBC footnote on page 6 of its opposition implies that Philco first 
acquired WPTZ in 1946 at a cost of $38,959.88. As is well known to NBC as 
well as the Commission, WPTZ was the outgrowth of years of experimental 
operation by Phileo. The ‘‘sale’’ in 1946 was merely a transfer between 
Phileo' subsidiaries and the price stated in no way reflected Philco’s enormous 
investment in this station. 
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in radio and television and RCA’s relation to it. Espe- 
cially difficult to understand is the intended function of 
the material on page 6 which terminates this portion of 
the opposition and which is devoted to refuting para- 
graph 108 of Philco’s treble damage suit in Philadelphia. 
The matter of the sale of WPTZ to Westinghouse was not 
mentioned by Philco in this proceeding, and is involved 
in private litigation between the parties. If these recitals 
and arguments were relevant to the issues here and were 
verified they would simply add grist to the Commission’s 
decisional mill in the evidentiary hearing. Since they are 
neither relevant® nor verified they may be ignored, al- 
though, for the record, Philco flatly denies the accuracy 
of the picture sought to be presented. 


11. NBC’s opposition proceeds to raise the specious 
issue that Philco’s protest would require that the Com- 
mission enforce the antitrust laws. No such problem 
exists. It is clearly impossible for the Commission to 
carry out its statutory mandate to find affirmatively that 
the public interest will be served prior to granting a 
license renewal unless it resolves the issues which ines- 
capably confront it. As it has itself said (in Docket No. 
9572, 1 BR (Part 3) at p. 91:497): 


‘“‘Tt must be concluded, therefore, that the Com- 
mission’s authority to consider violation of Federal 
laws, other than the Communications Act of 1934, in 
evaluating applicants for radio facilities is well estab- 
lished and that @ positive duty ts imposed upon us to 
exercise this authority.’’ (Emphasis supplied.) 


12. This does not require that the Commission enforce 
the antitrust laws as such. When, however, the Commis- 
sion is on notice that an applicant is accused of wrong- 
doing, and wrongdoing which is carmed on through the 





© It will bear repeating that the issue in this proceeding is NBC’s fitness to 
be a licensee, and its effort by ad hominem argument to create the illusion that 
Philco is somehow a defendant here is all too transparent. 
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medium of and enhanced by licenses issued by this very 
Commission, it must, through its own processes and for 
its own purposes, pass upon that applicant’s character 
as it affects the question whether a grant to it will serve 
the public interest. The situation is similar to that de- 
scribed by the Commission in Page Boy, Inc., 8 RR 1108 
(1954) which dealt with the question of a Post Office 
Department fraud order. As the Commission pointed out 
{p. 1109): 


“‘It should be pointed out, however, that it is the 
applicant’s conduct culminating in the issuance by 
the Post Office Department of Fraud Order No. 5106 
against Mr. Klein’s Classified Publishing Corpora- 
tion, and not the fact of issuance of such order which 
is the critical consideration. See Report on Uniform 
Policy as to Violation by Applicants of Laws of United 
States, Docket No. 9572, 1 Pike and Fischer RR 91:495. 
The Commission is here not attempting to enforce 
Post Office Department decrees; we are instead con- 
cerned with Mr. Klein’s business practices as devel- 
oped in the Post Office Department proceeding, and 
we find that those practices bear upon the matters 
entrusted to the Commission and that the public in- 
terest, convenience and necessity would be served by 
a denial of his application.’’ 


This view was also expressed in Radio Fort Wayne, Inc., 
9 BEB 1221 (1954), where, after brushing aside court deci- 
sions cited by the parties as decisive of the antitrust 
aspects of the conduct there in question, the Commission 
said (in {[ 24): 


‘Moreover, whether the establishment and use of 
joint advertising rates by newspapers separately 
owned is legal or illegal is not here controlling, the 
Commission being concerned, primarily, with the con- 
duct of the persons involved and the possible effect 
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of such conduct upon the applicant’s disposition to : 
operate a broadcast station in the public interest.’’ 


13. It is pertinent to contrast the degree of wrongdoing ~ 
which was sufficient in the Fort Wayne case to deny a | 
broadcast license to Paul V. McNutt and James R. Fleming | 
with that which NBC-RCA ask the Commission to dis- | 
regard in awarding NBC a license. In the Fort Wayne | 
case, the individuals concerned had no past history of | 
violation of the antitrust, or other laws. McNutt and | 
Fleming had not been investigated and charged with preda- — 
tory practices by Congressional committees. They were | 
not the subject of antitrust suits brought by the Attorney 
General of the United States or others. The practice | 
involved was not illegal but only ‘‘undesirable’’ by the © 
Commission’s own standards. These individuals did not, — 
like NBC-RCA, indulge in the practice themselves. Their — 
only connection with it was that they, with a third party, © 
could control through a voting trust a corporation which | 
itself owned only a minority interest in the corporate | 
entity which did carry on the practice. Indeed, what was | 
condemned by the Commission was the applicants’ deci- | 
sion not to attempt bringing about the discontinuance of | 
the practice until its legality had been determined by the — 
courts. This ‘‘attitude’’ was found sufficiently reprehen- | 
sible to cause denial of a license to an applicant otherwise © 
found to have superior ability to operate in the public | 
interest. Thus the Commission has established the propo- | 
sition that an ‘‘attitude’’ about the antitrust laws may — 
be a sufficient disqualifying factor. A fortiori, it would | 
seem, practices which actually violate those laws cannot | 
be ignored by the Commission in determining the public : 
interest. 3 


14. The obligation imposed on the Commission in this | 
respect is a far broader one than that simply of bringing © 
antitrust violators to book. Saying that the Commission © 
is not empowered to enforce the antitrust laws is not to 7 
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say that it is not required to carry out its own duties. 
There is no gap in those duties created by the excission 
of wrongs which are or may be also antitrust violations. 
As the Supreme Court has said in a previous case involv- 
ing NEC (National Broadcasting Co., Inc. v. U. S. 319 
U.S. 190) which was quoted ix eztenso by the Commission 
in a letter approved February 25, 1949, to the Senate 
Committee on Interstate and Foreign Commerce (1 RE 
(Part 3), p. 91:128-9): 


‘“*A licensee charged with practices in contraven- 
tion of this standard cannot continue to hold his license 
merely because his conduct is also in violation of the 
anti-trust laws and he has not yet been proceeded 
against and convicted. By clarifying in §311 the 
scope of the Commission’s authority in dealing with 
persons convicted of violating the anti-trust laws, Con- 
gress can hardly be deemed to have limited the con- 
cept of ‘public interest’ so as to exclude all considera- 
tions relating to monopoly and unreasonable restraints 
upon commerce. Nothing in the provisions or history 
of the Act lends support to the inference that the 
Commission was denied the power to refuse a license 
to a station not operating in the ‘public interest,’ 
merely because its misconduct happened to be an un- 
convicted violation of the anti-trust laws.’ 


15. This principle was also restated in the Fort Wayne 
ease. Speaking through its present General Counsel, the 
Commission advised the Court of Appeals for the Dis- 
trict of Columbia Circuit: 


‘‘That the Commission may take into consideration 
the responsibility of an applicant for competitive prac- 
tices which, while perhaps not in violation of law, are 
nevertheless inconsistent with the long established pub- 
lic policy of the United States in favor of competition, 
is beyond question.’? (Commission Brief in Fleming 
v. F.C.C., No. 12,452, filed March 28, 1955, pp. 33-4.) 
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16. Moreover, postponing the exercise of this authority 
until the courts have passed on charges made both in 
court and before the Commission actually puts a premium 
on antitrust law violation. Thus by becoming involved 
in antitrust litigation, which often lasts for years, the 
accused violator can, so long as the Commission with- 
holds action, maintain its violation and its license, too. 
In so dealing with these charges, the Commission would 
simply validate the position that NBC’s conduct in be- 
coming involved in such large and complex cases renders 
the Commission impotent. 


17. Philco, as has been sufficiently demonstrated above, 
does not believe that the Commission is called upon to 
enforce the antitrust laws as such in a protest proceeding 
like the present one. The Commission is called upon only 
to make up its own mind about a matter exclusively 
entrusted to it—the effect on the public interest of a grant 
of license to a party with NBC’s record both by itself and 
as affected by the conduct of its parent, RCA. (Compare 
the treatment of misconduct by one of two corporations 
under common control as affecting the fitness of the other 
to be a licensee, in Mansfield Journal Co. v. Federal Com- 
munications Commission, 180 F. 2d 28, 37 (C.A.D.C. 1950).) 


18. Consequently, Philco does not believe that action 
by the Commission on this protest will in any way be 
binding on the courts in making their quite different deter- 
minations. If NBC’s cryptic charge means that it enter- 
tains a contrary opinion, namely, that a grant or denial 
of this protest will bind the courts in considering anti- 
trust litigation, it would seem also to show that NBC is 
here attempting to create a complete vacuum of power 
to control its wrongdoing, since it also asserts here that the 
Commission may not consider the allegations of wrong- 
doing now pending in the courts. Some such vacuum 
would seem to be intended, moreover, by the contentions 
of RCA and NBC in their answer filed in Civil Action 
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No. 21,743 in the United States District Court for the 
Eastern District of Pennsylvania (Third, Fourth and Fifth 
defenses) that a grant of a transfer by the Commission 
precludes any subsequent attack on antitrust grounds, 
while here they say that the Commission should not con- 
sider such grounds in making a grant. 


Tit. 


Phico’s Standing as a Party in Interest Within the Mean- 
ang of Section 309(c) Is Well Established. 


19. NBC purports to doubt Philco’s standing as a party 
in interest under 309(c). It is scarcely credible that, at 
this late date, such a doubt can be raised seriously. Philco 
has such standing both as a competitor of RCA, which 
uses NBC and the granted station to compete unfairly with 
Phileo, and also as a consumer of advertising affected by 
NBC’s restrictive practices, which are enhanced by its 
use of the Philadelphia station granted to it without hear- 
ing. As to the latter ground, some gauge of the difficulty 
of NBC’s position can be found in a comparison between 
its own statement of the basic proposition on which it 
relies and a quotation from one of the cases it cites. Thus, 
on page eight of its opposition NBC says unequivocally: 


‘‘In every case where a protestant has been held 
to be a party in interest, the Commission has found 
that there was competition between the protestant and 
the licensee, and a threat of competitive injury to 
the protestant in connection with the business in which 
if was competing with the licensee.’’ (Citing, inter 
alia, Ohio Valley Broadcasting Corp., 10 BR 452 
(1954).) 


With this is to be contrasted the Commission’s statement 
in Ohio Valley Broadcasting Corp., 10 RR 452, 455: 


‘6@ © ® neither Section 309(c) of the Act, the Sanders 
decision nor subsequent decisions stemming therefrom 














a7 


limit persons entitled to standing to object to agency | 
action to those engaged in the same type of business 
engaged in by the beneficiary of the agency action com- 
plained of.’’ : 


This decision, which in fact did involve competition of 
a sort—that between a newspaper and a broadcaster— 
was upheld as to this point by the Court of Appeals for 
the District of Columbia Circuit sub. nom. Clarksburg. 
Publishing Co. v. Federal Communications Commission, 
96 U.S. App. D.C. 211; 225 F. 2d 511 (1955). | 


20. Other cases make it entirely clear that competition | 
as such is not prerequisite to standing. The key is finan-' 
cial or economic injury, and competitors in the same busi- 
ness are only one example of many groups who may. 
achieve standing through such injury. Thus in National 
Coal Ass’n v. Federal Power Commission, 89 U.S. App. 
D.C. 135, 191 F. 2d 462 (1951), the employees of a com-. 
petitor were held to be sufficiently injured, through threat. 
of loss of their jobs in the coal industry as a result of 
what the Commission was doing in regulating the gas 
industry. 


21. In City of Pittsburgh v. Federal Power Commis-. 
ston, 99 U.S. App. D.C. 113; 237 F. 2d 741 (1956), the 
City of Pittsburgh was found to have standing because 
the Commission’s proposed action with respect to one 
pipeline might reduce the ready expandability of another, 
pipeline and thus affect consumers in the event that demand 
exceeded the capacity of existing facilities. The city ee 
obviously not claiming competitive injury. 


22. Perhaps the most penetrating analysis of the mean- 
ing of the cases which construe the various statutes by 
which Congress has enlarged standing to challenge Com- 
mission action is Associated Industries v. Ickes, 134 F. 
2d 694 (2d Cir., 1943). There Judge Frank points out 
that the purpose of conferring such standing was to pro- 
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vide for a type of supervision over Commission actions 
through protest or similar proceedings by private parties 
acting to vindicate the public interest. The reason for 
defining such parties as parties in interest, or as being 
injured, or as aggrieved was the apparent belief that such 
parties were the ones most likely to be activated by self- 
interest into performing the desired function. 
Thus, the Court concludes (at p. 705): 


“Tf, then, one is a ‘person aggrieved,’ he has the 
authority ° ° ® to vindicate the public interest involved 
in a violation of the Act by respondents, even if he 
can show no past or threatened invasion of any private 
legally protected substantive interest of his own.”’ 


Further, the Court went on to remark on the standing of 
consumers (ibid.): 


‘‘It would seem clear then that a consumer threat- 
ened with financial loss by a Commission’s order which 
fixes prices and prevents competition among those 
from whom a consumer purchases is also a ‘person 
aggrieved.’ Indeed there is more reason why Con- 
gress should be deemed to have intended to confer 
such a power on consumers than to authorize a holder 
of a radio station license to obtain review of an 
administrative order, issued under the Communica- 
tions Act, subjecting him to increased competition. 
For the common law has always zealously regarded 
competition as inherently desirable.’’ 


23. This observation is directly applicable to the case 
Phileo has made on standing. The Commission’s renewal 
of NBC’s license affords an effective weapon in the cam- 
paign by which NBC ‘‘fixes prices and prevents compe- 
tition among those from whom [Philco] purchases [adver- 
tising].”’ 

24. Even more clear, of course, is Philco’s standing as 
a manufacturer to protest an action by which RCA through 
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the use of NBC and the Philadelphia station is enabled to 
invade ‘‘a private legally protected substantive interest’’ : 
of Phileo’s by engaging in unfair competition. There is | 
no question, and NBC seeks to raise none, as to the fact © 
that RCA and Philco are in direct competition. It is | 
equally clear that NBC is wholly owned by RCA and | 
under its complete dominion. Accordingly the distinction | 
NBC seeks to establish, at page 7 of its opposition, by © 
treating itself merely as a Commission licensee and in > 
no competitive relation to Philco not only contravenes all 
authorities on the point, but common sense as well. To | 
be contrasted is the position taken on page 14 where © 
NBC’s advertising of RCA is justified as being like that | 
of stations which mention their owners. : 


25. Either of these bases for standing is more than 
sufficient under applicable law to entitle Philco to vindi- | 
cate the public interest, as it here seeks to do in addition | 
to protecting valid interests of its own. It has this stand-_ 
ing even ‘‘though [it] may have no interests that must be © 
considered in the administrative determination * * *,’’ 
since it ‘‘is likely to suffer injury by that determina- | 
tion.’? (Cay of Pittsburgh v. Federal Power Commis- | 
ston, supra, at p. 746 of 237 F. 2d.) 3 


26. No different test was applied by the Commission | 
in the four 1952 cases which NBC found in Volume 8 | 
of Pike and Fischer RR, and cited on page 9 of its oppo- 
sition. NBC’s reliance on these four cases for support — 
of its position is difficult to understand. In two of them, | 
Paul A. Brandi, 8 RR 409, and Kansas State College, . 
8 RE 261, the petitions were not filed under 309(c). In | 
disposing of them, the Commission treated them as pro- | 
tests, and dismissed them because in neither case did the - 
petitions allege any injury. It is not clear why these 
decisions are believed helpful to NBC. They merely stand 
for the undisputed proposition that if one does not allege | 
any injury, he will not be considered a party in interest. | 
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27. The other two Commission decisions, Capital Broad- 
casting Co., 8 RR 229, and National Broadcasting Com- 
pany, Inc., 8 RR 647, are even less comprehensible as 
authorities for NBC’s position. In Capital Broadcasting, 
the Commission denied standing to transit riders because 
they made no showing of economic injury, and their alle- 
gation of injury to their health did not meet the standard 
of particularity. These transit riders were not in com- 
petition with the broadcaster. If, as NBC insists, compe- 
tition were the test, the Commission could have said so 
and dismissed the protest on that ground. The Commis- 
sion, however, applied the proper standard and looked 
for a showing of injury. In fact, two of the Commission- 
ers disagreed with the majority since they felt sufficient 
injury had been shown. In National Broadcasting Co., 
Inc., the Commission concisely and accurately stated: 


ss@ ® * to qualify as a party in interest one must 
possess an appealable interest as ‘a person aggrieved 
or whose interests are adversely affected’ by a deci- 
sion, order or requirement of the Commission ° ® °.”’ 


Since the protestant’s alleged ‘‘injury’’ was the result 
of certain actions by the management of the station which 
affected the protestant prior to the renewal, these inci- 
dents had no relationship to the action of the Commis- 
sion in granting the renewal, not being of a recurring 
nature. There was no indication or allegation that be- 
eause of the renewal the protestant would be injured in 
such manner or in any manner again. If these two cases 
have any bearing on NBC’s position it is adverse. 
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LY. 


Philco’s Protest Alleges With More Than the Requisite 
Particularity Facts of Which the Commission Must 
Take Notice. 


28. In section HI of NBC’s opposition, the principal 
contentions seem to be that Philco’s proposed issues are 
inadequate and that they are not supported by factual 
allegations of the requisite particularity. The irrespon- 
sible use of the epithet ‘‘sham’’ adds nothing of sub- 
stance. 


29. Even if the first of these contentions were accurate, 
and it is not, it would lend little support to NBC’s efforts 
to avoid a hearing. Section 309(c) of the Communica- 
tions Act is quite explicit in empowering the Commission 
to alter the issues in whatever manner may be necessary 
to conform to the facts set out in the protest and such 
other facts as may come before it. 


30. As to the latter point, the Commission has an obli- 
gation of its own with respect to the development of facts. 
Thus, the Court of Appeals has said: 


‘s@ ® © the Commission’s inquiry will extend beyond 
matters alleged in the protest in order to reach any 
issue which may be relevant in determining the legality 
of the challenged grant. Clearly, then, the inquiry 
cannot be limited to the facts alleged in the protest 
where the Commission has reason to believe, either 
from the protest or its own files, that a full eviden- 
tiary hearing may develop other relevant information 
not in the possession of the protestant.’? (Clarksburg 
Publishing Co. v. Federal Commumications Commis- 
ston, 96 U.S. App. D.C. 211, 215; 225 F. 2d 511 (1955).) 


31. The complete baselessness of NBC’s opposition on 
these grounds may best be demonstrated by taking the 
points sought to be raised in order as they appear in sec- 
tion III of that document, beginning on page 12. 
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32. At the outset, NBC undertakes to restate the issues 
Phileco has presented. It says that issue number one is 
‘‘whether past or current practices of RCA or NBC ad- 
versely reflect on NBC’s character qualifications to be a 
broadcast licensee’? (emphasis supplied). Of course, this 
is not the issue raised by Phileo. What Philco plainly 
said was at issue was ‘‘whether the past history of anti- 
trast litigation and trade practices of RCA and of NBC, 
BCA’s wholly owned subsidiary and the carrent practices 
of both’? (emphasis supplied) so reflected. This issue 
was specifically drawn to point not to isolated past mis- 
deeds or unconnected present practices, but to the entire 
interrelated course of conduct carefully detailed in the 
protest. It also was pointed, not at disparate and un- 
related practices of NBC and RCA as separate entities, 
as NBC’s substitution of the disjunctive, ‘‘or,’’ would 
suggest, but at the use by RCA of its wholly owned sub- 
sidiary, NBC, and NBC’s jointure with RCA, in carrying 
out the predatory aims of both, matters which were, again, 
clearly set out in the body of the protest. 


33. After cavalierly disposing of issues 2, 3 and 4 (to 
be dealt with below), NBC undertakes to show that Phileo 
has alleged no facts in support of the first issue. In its 
paragraph (a) NBC first complains that Philco does not 
underwrite the charges made in court by the Attorney 
General of the United States. Thus, it says that Philco 
‘¢‘merely states that the Government has made”’ the charge 
of monopolization. Of course, Philco, also, is making pre- 
cisely that charge. (See Protest, pages 12-13.) This, 
however, is of relatively minor significance as compared 
to the attitude evinced by this accusation. To NBC, charges 
made against RCA by a responsible branch of the Govern- 
ment which, if true, plainly show that a grant of a license 
by this Commission to RCA’s subsidiary would not be 
in the public interest are ‘‘merely’’ charges, and the Com- 
mission may disregard their existence (unless endorsed 
by a private litigant). 
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34. NBC then undertakes to deal with the charge that 
NBC affords RCA a vast amount of preferential publicity 
which is not available to RCA’s competitors. It is to be 
noted that NBC nowhere denies this charge. It first 
answers one portion of the illustrative material with which 
Philco particularized the allegation, namely, the constant 
reference at station breaks to ‘‘a service of RCA.’ Its 
answer is, simply, that others, including Philco, have 
identified their stations with their businesses. Irrelevant 
as this clearly is, if is even more misleading. Neither 
Philco nor any of the other situations relied on involved 
the combination of a manufacturer with a network sub- 
sidiary devoted to its aggrandizement, nor the converse, 
a network with a dominant manufacturer as its parent. 
Also, whereas the normal station owned by a business 
enterprise impresses its ownership on the public in only 
one aspect, NBC does its full share of advertising NBC, 
which redounds to RCA’s benefit, and in addition it adver- 
tises RCA directly through its owned stations. Basically, 
however, the vice of this argument is simply that the 
misconduct of others affords no absolution to RCA-NBC 
for similar behavior. 


35. NBC chooses to overlook Philco’s specific accusation 
that it gives RCA publicity which is available to none 
of its competitors by inflating the value of news stories 
concerning RCA and by constant reference to RCA in 
certain of its programs. It does purport to answer the 
charge that the inclusion of RCA and RC im the call letters 
of its stations is a part of the preferential publicity which 
RCA obtains from it—by saying that when Philco owned 
the station, its call letters were WPTZ. In addition to 
being a clear nonsequitur, this answer overlooks the fact 
that when Westinghouse bought the station, it left its call 
letters, WPTZ, unchanged. The call letters WPTZ could 
hardly be considered as descriptive of both Philco and 
Westinghouse as WRCV are of RCA. It should be noted 
again, moreover, that this defense implies that the call 
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letters describe the station owner and is wholly incon- 
sistent with NBC’s earlier position that, since it, and 
not RCA, is the licensee, there is no competitive injury 
to Phileo. (See Op., p. 8.) 


36. In its section (b) on page 5 of its opposition NBC 
takes up the charge that it did not disclose to the Com- 
mission its intention to give RCA preferential publicity. 
Again, its sole defense is a charge that Phileo once was 
guilty of a similar omission. The answer to this, again, 
is that the alleged omission is of a far different quality 
and quantity of advertising and that, in any event, an 
alleged misdeed of Philco does not aid RCA-NBC in show- 
ing that they are acting in the public interest by their 
own graver misdeed allegedly similar in kind. 


37. In section (ce), on page 16 of its opposition, NBC 
says that ‘‘Philco apparently asserts that any ownership 
of television stations by NBC is contrary to the public 
interest because such ownership supports the network 
and consequently furthers allegedly improper network prac- 
tices.’? Of course, Philco has not undertaken in this pro- 
test to go beyond the matter of the licensing of the Phila- 
delphia station here in question; but there should be no 
guestion as to its assertion that the use of that station 
in furthering improper practices of NBC’s network and 
RCA is against the public interest. This charge is not 
answered by the Commission in its 1941 chain broadcast- 
ing report or elsewhere. No mere general tolerance of 
network ownership has any bearing on the use by a dom- 
inant manufacturer of its network subsidiary in unfair 
competition with other manufacturers. Moreover, NBC’s 
implicit assumption that the ownership of stations by net- 
works is per se desirable is in conflict with at least the 
rationale of current authority. In Sunbeam Television 
Corp. v. Federal Communications Commission, 15 RR 2001 
(1957), the United States Court of Appeals for the Dis- 
trict of Columbia reversed the Commission for having 
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failed to give adverse significance to the fact that a net- 
work official was a stockholder in the preferred applicant. 


| The Court said: 

i> ‘“‘The failure to give any adverse effect to Mr. 
| Trammell’s association with NBC, in considering the 
= comparative qualifications of Biscayne, was a depar- 


ture from the Commission’s established policy that it 
| is desirable for local television stations and network 
f organizations to be independent of each other, and 
thus to assure that networks can freely compete for 
affiliation with local stations, and local stations freely 
compete for network affiliation. This policy, reflected 
to a degree in $3.658(f) of the Commission Rules 
and Regulations, is found in the Commission’s deci- 
:” sions. In Abilene Broadcasting Co., 3 Pike & Fischer 
7 RR 1684, adverse significance was attached to the 

fact that a substantial stockholder of the applicant 

was an officer and director of a network a part of which 

was in competition with the applicant. In WJPS, 
| Inc., 3 Pike & Fischer RR 1314, the Commission re- 
a garded the fact that a substantial stockholder of the 
| applicant was also vice-president of American Broad- 

casting Company, a network, ‘an important considera- 


| » tion in deciding which of two mutually exclusive appli- 
: cations should be preferred.’ ”’ 
: > The Court also quoted with approval from the Commis- 


sion decision in Wabash Valley Broadcasting Corp.,3 RR 
29 (1946), where it is said: 


‘‘In the Commission’s opinion a serious question is 

raised concerning the desirability of a network official 

a or stockholder owning any interest in a broadcast 

licensee, since other stations operating in the same 

community would be at a competitive disadvantage 

ig in attempting to secure a network affliation with the 
network in question.”’ 
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It would seem, a fortior:, that ownership of a station by 
a network would be undesirable since it would simply 
eliminate the possibility of competition for its service.® 


38. NBC’s position in section (d) on page 16 is difficult 
to characterize briefly. In response to Philco’s allegation 
that it is injured by the combination of the NBC network’s 
‘‘option time’’ and ‘‘must buy’’ policies, NBC first states 
that this assumes that those practices are not in the pub- 
lic interest. No such assumption is necessary. Philco 
alleges that these practices are injurious to it and sets 
forth explicitly the manner in which it is injured. True, 
if this allegation is sustained it will show that the prac- 
tices are in fact contrary to the public interest; but it is 
not their character as being contrary to the public interest 
which makes them injurious, but the converse. 


39. Continuing its defense in section (d), NBC says that 
‘‘despite intensive investigation * ® ° these practices are 
perfectly consistent with the Commission’s rules.’’ If 
this is intended to suggest that the investigators, the Anti- 
trust Subcommittee of the House of Representatives’ Judi- 
ciary Committee, the Senate’s Interstate and Foreign Com- 
merce Committee and the Commission’s Network Study 
Group, have found these practices harmless, or consistent 
with Commission rules, or both, it is simply untrue. It 
is true that the Commission’s rules contemplate one of 
the practices, option time, but they make no mention of 
‘must buy’’ and, of course, do not sanction the predatory 
use of the two practices in conjunction. 


40. The fact is that the Commission itself has shown 
itself sensitive to predatory practices affecting advertisers. 
Thus, in Radio Fort Wayne, Inc. (supra), the Commis- 
sion said: 


* Phileo is unaware of any instance where an NBC-owned station has its 
principal affiliation with another network. 
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‘‘The use of dominant position to deprive adver- — 
tisers of a choice of advertising media does not rec- | 
ommend this applicant to us. We do not care to | 
assume the risks attendant upon preferring an appli- — 
cant involved in practices which, if carried over into 
the broadcast field, would raise serious public interest 
question.’’ 


41. In section (e) NBC again complains that Philco’s | 
protest ‘‘does not endorse’’ the claims in actions brought | 
against it, by the Attorney General among others. Philco | 
has already made it clear that it itself has made similar 
claims and doubts the propriety of the suggestion that it 
should ‘‘endorse’’ those of the United States. NBC then 
says that ‘‘the fact that most of these actions have been 
pending for many years furnishes some indication of the 
scope of the charges involved and of the length of time it 
would take the Commission to resolve these issues.’’ Thus 
again it makes the point that the very depth of its involve- 
ment in charges of evil-doing precludes the Commission 
from exercising its proper function. A more rational view 
would be that a licensee whose conduct involves it in 
controversies which threaten the Commission’s own proc- 
esses should for that reason lose, not obtain renewal of, 
its license. By taking the opposite view, as NBC urges, 
the Commission would assume an attitude which it itself 
has harshly condemned in others. Speaking of certain 
advertising practices which it believed somehow improper, 
although not holding them illegal, the Commission, in Radio 
Fort Wayne, Inc., (9 RR 1222 k-1) said, with respect to 
the applicant partners: 


‘“Because of their announced intention not to take 
steps to bring about the abandonment of these prac- 
tices unless a court of last resort declares them to be 
illegal, responsibility for the practices must be im- 
puted to them.’’ (Radio Fort Wayne, Inc., 9 RR 1222 
k-1.) 
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So here, the Commission cannot avoid its responsibility 
for valuating the effect of known practices upon the char- 
acter of an applicant by refusing to do so until they have 
been held illegal in the courts. As noted above, it has long 
been familar law that the Commission may give adverse 
effect to applicants’ practices irrespective of actual ille- 
gality (e.g., Mansfield Journal Co. v. Federal Communi- 
cations Commission, 86 U.S. App. D.C. 102; 180 F. 2d 
28 (1950)). 


42. In section (f) NBC refers to Philco’s allegation that 
‘“‘Congressional committees have recently issued reports 
raising questions as to the propriety of certain network 
practices.’’ These reports do more than raise questions. 
They make findings some of which are detailed in the 
protest. Moreover, those findings are not limited to ob- 
servations about networks in general. They relate to 
BRCA-NEC practices specifically. It is true that findings 
are made as to other networks as well; but those are not 
in issue here. As pointed out above, the RCA-NBC situa- 
tion is unique in the degree of its combination of manu- 
facturing and network broadcasting power. 


43. Finally, NBC admits by dismissing without answer 
Phileo’s tracing ({16 of protest) of RCA’s consistent 
pursuit of a course toward monopoly. It has already 
been sufficiently shown that the past sins of RCA-NBC 
are important in establishing the course of conduct which 
illumines the current practices to which that course has 
led. If NBC is prepared to concede Philco’s paragraph 
16, it has conceded this case. 


44, At the beginning of section III (page 13) NBC says 
that Phileo does not even attempt to allege facts in sup- 
port of issues 2 and 3 with any degree of particularity. 
The allegations in paragraph 4 alone show clearly that 
NBC’s ownership of stations in AM, FM and television 
eonstitate undue concentration of control over these media. 
It has complete overlap of AM, FM and television service 
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in the New York, Washington and Chicago markets, of 
AM and television in Philadelphia and of AM and FM in 
San Francisco. There is substantial overlap in the Grade 
B coverage areas of its Philadelphia and New York and 
New York and New Britain television stations. The area 
blanketed by the East Coast television stations is the 
largest area in the world with comparable population 
density. The Philadelphia station is central to this con- 
centrated coverage; and it seems beyond question that 
this comprises a degree of concentration which must, if 
anything does, violate the Commission’s rule that undue 
concentration is not in the public interest.* This, too, 
is plainly a matter requiring hearing under the Commis- 
sion’s ruling in WBUF-TYV, Inc., Docket No. 11528, Memo- 
randum Opinion and Order dated November 2, 1955. 


CoNCLUSION 


The Philco protest has clearly demonstrated a host of 
disqualifying factors peculiarly applicable to RCA-NBC 
because of the dominant position of RCA both as a manu- 
facturer and as the owner of networks in the communi- 
cations field. These predatory activities are shown in 
both past and present, and the attitude taken in NBC’s 
opposition amply demonstrates the reasonableness of ex- 
pecting this conduct to continue in the future. It is clear 
that Philco, a party with standing to do so, has by its 
protest properly invoked this Commission’s power and 
duty to take appropriate action to protect not only Philco 
but the public interest in the premises. 


* Cf. Weaver and Cooley, ‘‘Competition in the Broadcasting of Ideas and 
Entertainment,’’ 101 U. Pa. L. Rev. 721 (1953), and Note ‘‘ Diversification and 
the Public Interest,’’ 66 Yale LJ. 365 (1957). 
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225 Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Wastington 25, D. C. 


File No. BRCT4 
In the Matter of 


Renewal of NBC Stations WRCV, WECV-TV, KA-4465, 
7914, KC-8933, KGC-93, Philadelphia, Pa. 


ANSWEE TO Brier or Protestant Pumco CorporarTion. 


National Broadcasting Company, Inc. (NBC) submits 
this Answer to the Brief filed by Phileco Corporation 
(Phileo) on September 4, 1957. 

Phileo’s Brief is a belated attempt to bolster the defects 
in its Protest. Since the Brief was not filed under oath 
and within thirty days of the grant, as required by Sec- 
tion 309(¢c) of the Communications Act, it could not cure 
these defects in any event. Aldo De Dominicis, 14 BR 
77, 78 (1956) ; O. R. Mitchell Motors, 14 RR 85, 93 (1956). 

Accordingly, we will not burden the Commission with 
a step-by-step denial of each unfounded assertion con- 
tained in this latest document. Rather, we will confine 
ourselves to several observations on the basic issues here 
involved. We are confident that the Commission will ig- 
nore Philco’s efforts to create ‘‘admissions’’ from such 
an approach.® 


226 The Public Interest Requires a Dismissal of the 
Protest. 


Philco’s claim that NBC ignores the public interest is 
absurd. The Commission has already determined that 
the public interest will be served by a renewal of the 
license of WRCV-TV. Upon each grant or renewal of 


* For example, Phileo suggests in Paragraph 43 of its Brief that NBC has 
admitted all of the allegations of Paragraph 16 of the Protest. Clearly this is 
not so. Neither RCA nor NBC has ever pursued a course toward monopoly 
either as alleged in Paragraph 16 of the Protest or otherwise. 
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each NBC broadcast license since NBC was organized: 
in 1926, the Commission has made an affirmative finding 
that NBC is qualified to be a licensee. Throughout this 
period, neither the Commission nor NBC has ignored the’ 
public interest. Instead, it is Phileo which now seeks to 
ignore the repeated and consistent findings by the Com- 
mission that grants to NBC are in the public interest. 
Philco’s attack is not confmed to NBC’s ownership of 
a Philadelphia station. Phileo’s position is that NBC 
is disqualified on character grounds from owning any 
stations. This puts the Protest in proper perspective. 
What Philco is really urging is that NBC should be forced: 
out of the broadcasting business. : 
When it is realized that this attack upon NBC arose 
only after the institution of the $150,000,000 treble dam- 
age action against RCA, it is plain that Phileo’s objec- 
tive is not the furtherance of the public interest. In 
Paragraph 9 of its Brief, Philco says that ‘“‘* * * it is 
wholly unable to perceive how the instant Protest could 
be used * * *’? as a weapon in this treble damage action. 
This is probably the most disingenuous statement in either 
the Protest or the Brief. | 
An evidentiary hearing of the type sought by Philco 
would take years to complete and would offer continuous 
opportunities for harassment of RCA and NBC. We have 
no fear of the eventual outcome of any such eviden- 
tiary hearing, but the Protest procedure would give 
227 + Philco an extremely valuable tactical advantage in 
the pending lawsuit. This is what we mean when 
we say this Protest is an abuse of the Commission’s proc- 
esses. And, contrary to Philco’s contentions that its motives 
are irrelevant, NBC believes that this Commission has 
ample power to preserve its dignity and prevent a dis- 
tortion of the Protest procedure to the selfish even 
of a private litigant. 
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Philco Is Not a Party in Interest. 


Phileo has still not established that it has standing to 
bring this Protest. It is highly significant that Philco 
can point to no case arising under Section 309(c) which 


extends the concept of party in interest so far as urged 


here. Instead, Philco cites three cases involving appeals 
from decisions of administrative agencies other than this 
Commission, under statutes quite different from the Com- 
munications Act (Philco Brief, pp. 16-17). In each of 
these cases, the administrative body admitted that the 
appellant had standing as a party in interest in the 
agency proceeding, but thereafter sought to avoid appeals 
from its rulings on the ground that the appellant was not 
a ‘‘party aggrieved.’’ Although these cases are readily 
distinguishable from the imstant one, they cannot com- 
fort Phileo in any event. In each of them, the appellant 
was able to prove definite and substantial injury flowing 
directly and immediately from the agency action which 
he sought to appeal. 

These decisions, therefore, do not conflict with deci- 
sions of this Commission defining a ‘‘party in interest’’ 
as one who will sustain definite and substantial competi- 

tive injury as a direct and immediate result of the 
228 Commission action he seeks to attack. The alleged 

injury must be definite and immediate rather than 
speculative and prospective. Mansfield Journal Co. v. 
Federal Communications Commission, 173 F. 2d 646 (D.C. 
Cir. 1949); KF AB Broadcasting Co. v. Federal Communi- 
cations Commission, 177 F. 2d 40 (D.C. Cir. 1949) ; Polax 
Industries, 8 RR 471, 473 (1952) ; Ian S. Lansdown, 14 BR 
488, 491 (1956). Moreover, the injury complained of must 
flow from the grant or authorization sought to be pro- 
tested rather than from some other source. James Robert 
Meachem, 12 BR 1427, 1428-9 (1955); Confederate Radio 
Co., 13 BB 389, 390 (1956). 
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As the Commission held in denying a protest in National © 


Broadcasting Co., Inc., 8 BR 647 (1952) : 


‘‘It is clear in the instant case that the protestant’s . 
grievance does not flow from any action of this Com- | 


mission.’’ (p. 647) 


The Commission’s recent decision in WEHT, Inc., File 
No. BMPCT-4581, August 22, 1957, is of great interest 
here. There it was held that: 


«ce * © one seeking to invoke the protest procedure 


must show that the grant complained of has resulted | 
in or is reasonably likely to result in some injury of | 
a significant and substantial nature. JT. E. Allen € 
Sons, 9 Pike & Fischer RR 197; Midwest Television, | 
Inc., 9 Pike & Fischer RR 611; Ohio Valley Broad- | 


casting Corporation, 10 Pike & Fischer RB 452.° * ° 


a bare recitation or specuative allegation of significant | 
injury—made without any showing of reasonable like- | 
lihood of occurrence—is clearly insufficient, Na- | 
229 = tional Broadcasting Co. (KOA) v. Federal Com- | 
munications Commission, 132 F. 2d 545; aff’d | 


319 U.S. 239.’’ (Par. 8, emphasis added) 


The grant complained of here is the renewal of NBC’s | 


television station license in Philadelphia. Philco does not 
claim to be injured by the fact of that grant or even by 
the fact that NBC is a subsidiary of one of Philco’s com- 


petitors. Indeed, when Philco owned the station, it recog- _ 
nized no injury would result from such a situation, since © 
it sold the station to a subsidiary of Westinghouse Hlec- | 
tric Corporation, an important competitor to which Philco | 
had given publicity in the Philco station identification. | 

Phileo’s complaint is that NBC’s operation of the sta- | 
tion may include certain practices which might injure | 
Phileo in some way. There is no allegation of fact show- | 
ing a specific injury, no loss of sales alleged, no incident | 
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referred to in which Philco was unable to purchase net- 
work or non-network advertising because of NBC’s prac- 
tices. There is only an assumption that injury will result. 
The situation is similar to that in WEHT, Inc., Supra, 
where the Commission dismissed a protest, stating: 


sce @ © But these allegations are pure speculation 
and conjecture. Protestant’s whole showing of in- 
jury rests on the assumption—advanced without any 
supporting showing—that station identification, in and 
of itself and in every situation, will significantly in- 
fiuence the advertisers’ choice of station. Nothing in 
our experience permits acceptance of that assump- 
tion.”? (Par. 10) 


In short, Phileo cannot and does not claim to be in- 
jared substantially, directly and immediately by the 
230 grant here renewed. Failing such assertion and 
particulars in proof of it, this Protest must be 
ee 
Dated: September 9, 1957. 
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Memogzanpum OPprvion AND ORDER 


By the Commission: (Commissioner Bartley concurring 
in the result insofar as it dismisses the protest on the 
ground that the Philco Corporation is not a party in inter- 
est; Commissioner Ford not participating.) 


1. The Commission has before it for consideration (a) 
a ‘*Protest’’ filed on August 14, 1957, by Philco Corpora- 
tion, Philadelphia, Pennsylvania, pursuant to Section 
309({c) of the Communications Act of 1934, as amended, 
directed against the Commission’s action of July 18, 1957, 
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granting without hearing the above-entitled applications ;* . 
(b) the ‘‘Opposition of National Broadcasting Company, | 
Ine. to Protest of Phileo Corporation’’ filed on August . 
26, 1957; (c) the ‘‘Brief in Reply’ filed by Philco on | 
September 4, 1957; and (d) the ‘‘Answer to Brief’’ filed | 


by NBC on September 9, 1957. 


2. Protestant claims standing as a ‘‘party in interest’’ | 
within the purview of Section 309(c) of the Communications | 
Act of 1934, as amended, because, as a ‘‘manufacturer | 


competing with RCA in the sale of its products and as | 
an advertiser affected by the restrictive practices | 
233 of NBC? and the broadcasting station which NBC . 
owns and operates,’’* it will suffer economic injury | 


if the grants of the above-entitled applications are per- 
mitted, ‘‘specifically by reason of the licensing to NBC 
of the Philadelphia television station [WRCV-TV] .. .’’ 


Inasmuch as protestant emphasizes, and particularly di- — 


rects its allegations, which are hereinafter discussed, to 
the Commission’s grant without hearing of the renewal 





2 The Commission grant of each of the above-entitled applications was made 
subject to the following condition: ‘‘This action is without prejudice to what- 
ever action the Commission may deem appropriate at such time as presently 
pending anti-trust actions involving Radio Corporation of America and the 
National Broadcasting Company, Inc., may be terminated.’’ 

2NBC is a Delaware Corporation having authorized 100,000 shares of no 


par value voting stock of which 65,000 shares are outstanding and owned 100% 
by BCA. 


3In addition to being the licensee of stations which are the subjects of the 
instant protest, NBC is the licensee of: 


WRCA (AM, FM & TY, Ch. 4) New York, New York 
WRC (AM, FM & TV, Ch. 4) Washington, D. C. 
WMAQ (AM & FM) Chicago, Illinois 

WNBQ (TY, Ch. 5) Chicago, Illinois 

KNBC (AM & FM) San Francisco, California 


Furthermore, NBC is the permittee of WBUF (TV, Ch. 17), Buffalo, New York, 
and sole owner of the New Britain Broadcasting Company, licensee of WKENB 
(AM), New Britain, Connecticut and permittee of WNBC (TV, Ch. 30), New 
Britain, Connecticut. 
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application of Station WRCY-TV, a summary of the sta- 
tion’s licensing history follows. 

3. Station WRCV-TV (then WPTZ(TV)) was first l- 
censed to the protestant on April 20, 1943. Prior thereto 
the station had been licensed on June 28, 1932, to the 
Philadelphia Battery Storage Company, the protestant’s 
predecessor, as an experimental television broadcast sta- 
tion (eall letters W3XE). On May 23, 1953, the Commis- 
sion granted the application for consent to the assign- 
ment of licenses of Station WPTZ(TV), and remote pickup 
facilities relating thereto, from protestant to Westing- 
house Radio Stations, Inc. (now Westinghouse Broadcast- 
ing Co., Inc.) for a consideration of $8,500,000. In allo- 
eating the purchase price of $8,500,000 for Station 
WPTZ(TV), Westinghouse included as a major asset item 
in the purchase price the valuation of $5,000,000 for a 
network affiliation contract with NBC. Subsequently, on 
December 21, 1955, the Commission granted its consent 
to the assignment of licenses to Stations WITAM, WTAM- 
FM* and WNBK(TV), Cleveland, Ohio, and all equip- 
ment relating to the operation of these stations, from 
NBC to Westinghouse, and the concurrent assignment of 
licenses of Stations KYW and WPTZ(TV),° Philadelphia, 
Pennsylvania, and the transfer of all related equipment 
pertaining thereto, from Westinghouse to NBC. This par- 
ticular exchange in properties involved the payment by 

NBC of $3,000,000 to Westinghouse for Station 
234 WPTZ(TV). On July 18, 1957, the Commission 
granted without hearing the above-entitled appli- 
eations conditionally (see footnote 1) principally because 
of pending civil anti-trust actions instituted by the De- 
parsuiont of Justice against NBC and/or its parent com- 


” Bikes qucbodad ta thesedipgiaians was the somutraskion pennlt- at WEA TM: 


5’ KYW and WPTZ(TV) call letters were changed to WRCV and WRCV-TV, 
respectively, on February 13, 1956, pursuant to consent granted by the Com- 
mission on February 1, 1956. 
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pany, RCA. It is against the Commission’s latter con- | 
ditional grants that the subject ‘‘Protest’’ is directed.’ | 


4. In support of its claim to standing, the protestant 


alleges, in substance, that it is a manufacturer and seller | 
of electric appliances, equipment, and electronic devices* 


in direct competition with RCA; that RCA dominants the | 
non-telephonic communications industry and directly, and 
through its subsidiaries or divisions,® engages ‘‘on a large. 
scale in the business of broadcasting, show business, news | 


gathering, advertising, commercial communications, elec- 
tronic research, repair and maintenance servicing, tech- 


nical training education and patent licensing in addi- 
235 tion to manufacturing an enormous variety of elec- 


€ Civil Action No. 97-38, November 19, 1954, institeted against BCA in the 


US. Distriet Court for the Southern District of New York. The complaint » 
alleges, in essence, that ‘‘defendant has attempted to monopolize, and has | 
in fact monopolized, . . . interstate trade and commerce . . . in radio-television | 
research, patent holdings and patent acquisitions and the issuance of exchange | 


of radio-television patent licenses, in violation of Section 2 of the Sherman 
Act.” 
Civil Action No. 21743, December 4, 1956, instituted against RCA and NBC 


in the U.S. District Court for the Eastern District of Pennsylvania, alleging, | 
in substance, that the defendants, RCA and NBC, engaged in acts of unreason- | 
able restraint of trade as a result of the exchange of broadcast properties in» 


Philadelphia and Cleveland between Westinghouse and NBC. 


7On March 18, 1957, and May 29, 1957, respectively, the Commission simi- 


larly granted on condition the application of the New Britain Broadcasting | 


Company (a wholly-owned NBC subsidiary) for renewal of license of Station | 
WENB, New Britain, Connecticut and NBC’s applications for renewal of. 
licenses of Stations WRCA, WRCA-FM, WRCA-TV and auxiliaries, New York, | 


New York. The aforementioned grants were not protested. 


8The products manufactured and sold allegedly consist of phonograpbs, 
radios, television receivers, tubes, transistors, microwave equipment, computers | 
and other electronic devices, ranges, refrigerators, home freezers, air condi- . 


tioners, and home laundry equipment. 


® Besides NBC, and excluding foreign companies, RCA subsidiaries or divi- | 
sions include RCA Victor Television, RCA Victor Radio & ‘‘Victrola,’’ ECA : 
Laboratories, RCA Institutes, Inc., BCA Service Company, Inc., RCA Communi- | 
cations, Inc., BCA Victor Distributing Corp., RCA Electron Tube, RCA Semi- ' 
conductor, ECA Components, RCA Defense Electronic Products, and RCA 


Industrial Electronic Products. 
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tronic and related equipment’’; that RCA’s wholly- 
owned subsidiary, NBC, ‘‘operates both radio and tele- 
vision networks, operates international broadcast stations 
and represents its own and 13 other broadcast stations 
{plas 5 others on a2 partial basis) in national spot adver- 
tising sales’’; that through its subsidiaries NBC owns 
‘‘sobstantial interests in other companies which produce 
broadcast shows and motion pictures’’;*° that NBC’s owned 
television stations are so located as to give them ‘‘maxi- 
mum strategic effect’’ and the ‘‘advantage and preferen- 
tial publicity’’ which these television stations give to RCA 
over Phileco and other competing manufacturers is en- 
hanced ‘‘through the 5 radio stations and 4 F'M stations 
which NBC owns’’; that the ‘‘preferential publicity’’ which 
NBC stations afford RCA is ‘‘not available to Philco or 
other mannfacturers who compete with RCA’’;" that 
this ‘‘advertising’’ of RCA by NBC constitutes the ‘‘gross- 
est and most harmful variety of unfair competition’’ and 
is contrary to the ‘‘explicit representation’? made by NBC 
in its application (FCC Form 314) for permission to ac- 
quire Station WRCV-TV by its failure to disclose in said 
application its ‘‘intention to use the Philadelphia station 
as a source of advertising for its parent company’’; and 
that NBC’s ‘‘network option-time’”’ and its ‘‘must buy”’ 
practices have ‘‘rendered the sponsorship of a network 


10 California National Productions, Inc., New York, N. Y., is a wholly-owned 
NBC subsidiary and Figaro, Inc., New York, N. Y., is 50% owned by NBC. 


32 The protestant claims that such ‘‘preferentia] publicity’’ is exemplified 
by (1) NBC owned stations inserting the phrase ‘‘a service of RCA’’ during 
station identification breaks; (2) ‘‘news’’ stories broadcast by NBC stations 
relate to ECA activities ‘‘which other news agencies do not find justified by 
their news value’’; (3) broadcasts of NBC color television programs ‘‘again 
end again’’ advise the public that RCA is ‘‘the pioneer and developer of 
compatible color’’; (4) the ‘‘Today’’ program, a NBC Networx presentation, 
emphasizes its origination, when that is a fact, in ‘‘RCA Exhibition Hall”’ 
where ECA products are allegedly on display; and (5) NBC stations incor- 

‘¢RCA’? and ‘*BC’’ into their call letters, thereby giving RCA an 
‘¢amount and type of advertising which Phileo (and other competing manufac- 
turers) cannot hope to obtain by however a large expenditure.’’ 
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program in the preferred listening periods prohibitively 
expensive’’ and have ‘‘foreclosed the use of those periods 
to Philco on any non-network basis other than spot adver- 
tising,’’ thereby subjecting the protestant to ‘‘injuries’’ 
in its capacity as an advertiser. 


5. The protestant further contends, in substance, that 
a@ question as to whether grants of the above-captioned 
applications are in the public interest exists as a re- 

236 sult of the number of civil anti-trust and patent li- 
censing suits pending against RCA and/or NBC;* 

that if the alleged ‘‘wrong doings’’ set forth in these suits 
are the least bit substantiated ‘‘neither RCA or NBC 
could possibly be awarded a grant which must be exer- 


cised in the public interest’’; that the Commission has 


22 The following actions involve ECA and/or NBC: 


Civil Action No. 982 December 17, 1946 (patent licensing) 
Civil Action No, 1098 February 6, 1948 (patent licensing) 
Civil Action No. 48 C 1818 December 7, 1948 (patent licensing) 
Civil Action No. 1247 (con- August 9, 1949 (patent licensing) 
solidating Actions Nos. 
982, 1098 and 1247) 


Civil Action No. 89-103 November 9, 1953 (private anti-trust for 
treble damages) 
Civil Action No. 97-38 (see November 19, 1954 (Government anti-trust) 
footnote 6) 
Civil Action No. 106-159 January 12, 1956 (private anti-trust for 
treble damages) 
Civil Action No. 114-335 November 14, 1956 (private anti-trust for 
treble damages) 
Civil Action No. 115-26 November 23, 1956 (unlawful appropriation 
of program idea and name) 
Civil Action No. 21743 (see December 4, 1956 (Government anti-trust) 
footnote 6) 
Civil Action No. 21923 January 14, 1957 (private anti-trust for 


treble damages imstituted by the protes- 
tant and its subsidiary, Landsdale Tube 
Company, against RCA, General Electric 
Company, American Telephone and Tele- 
graph Company, Western Electric Com- 
pany, Inc., and Bell Telephone Laborato- 
ries, Inc.) 
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recognized the existence of this litigation by the condi- 
tions imposed on the renewal of licenses which are the 
subjects of the instant protest; that such conditional grants 
are insufficient to discharge the Commission’s legal respon- 
sibilities imposed by Section 307(d) of the Communica- 
tions Act which requires as affirmative finding that ‘‘pub- 
lic interest, convenience, and necessity would be served 
thereby’’; that the Commission’s responsibility cannot be 
‘‘shifted to the Department of Justice and the courts sim- 
ply because there is an anti-trust litigation problem in- 
volved’’; that in its “‘Report On Uniform Policy As To 
Violation By Applicants Of Laws Of The United States’’ 
(1 Pike & Fischer RR, Part III, 91:495) the Commission 
has recognized that it has the duty and responsibility to 
consider violations of federal laws, other than the Commn- 

nications Act, in evaluating applicants for broadcast 
237 ~= facilities; that the Commission’s ‘‘positive duty’’ 

to consider the question of NBC’s qualifications to 
be a licensee is also underlined by reports of recent Con- 
gressional committee hearings* relating to the ‘‘propriety’’ 
of a number of NBC’s practices; that from its inception 
in 1919, NBC’s parent corporation, RCA, has ‘‘pursued 
a consistent course toward monopoly of the non-telephonic 
communications industry and as many as possible of its 
many and allied supporting arts’’; and that its ‘‘long 
history of violating the anti-trust laws and engaging in 
predatory practices through the use of NBC owned sta- 





13 Although protestant fails to identify the reports to which it refers by 
appropriate and proper citations, they are presumably the following: Hearings 
before House Committee on the Judiciary (Subcommittee No. 5) on Monopoly 
Problems in Regulated Industries (Television), 84th Cong., 2nd Session (1956), 
Vols. 1-4; Staff Report, ‘‘Television Network Practices,’’ prepared for Senate 
Committee on Interstate and Foreign Commerce, 85th Cong., lst Session (1957). 
The protestant further requests that these ‘‘reports be incorporated [in its 
protest] in full insofar as they deal with RCA and NBC.’’ It is our view 
that such attempts to incorporate by reference the voluminous hearing records 
of Congressional committees, without specific page references, does not consti- 
tate the pleading of allegations of fact’’ within the meaning of Section 309(c) 
of the Act. 
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tions’’ precludes the Commission from making the re- 
quired Section 307(d) findings that the renewal of the 
above-entitled applications for renewal of licenses to NBC 
will be in the public interest. The protestant concludes 
that since the ‘‘continued ownership by NBC of its Phila- 
delphia station is economically injurious’’ to the protestant, 
both as a competing manufacturer and advertiser with 
RCA by virtue of the latter’s use of NBC and NBC owned 
stations to gain ‘‘unfair competitive advantages’’ over 
the protestant, the protestant, ‘‘as a party in interest, 
has a clear right to a full evidentiary hearing on these 
allegations and any other facts, matters and issues that 
may arise from the course of the evidentiary proceedings.”’ 
The protestant, therefore, requests that the above-entitled 
applications be designated for an evidentiary hearing on 
the following specified issues: 


‘“1, To determine whether the past history of anti- 
trust litigation and trade practices of RCA and of 
NBC, RCA’s wholly owned subsidiary, and the eur- 
rent practices of both as revealed by pending litiga- 
tion, by Congressional inquiry, by the Commission’s 
own files, and otherwise, adversely reflect on NBC’s 
character qualifications to own and operate this broad- 
cast station in the public interest. 


‘2. To determine whether the renewal of the said 
license results in an undue concentration of control 
of the media of mass communication in the Greater 
Philadelphia area inconsistent with the public interest, 

convenience and necessity and contrary to Sec- 
238 _—ition 3.636 of the Rules of the Federal Communi- 
cations Commission. 


‘*3. To determine whether the renewal of the said 
license, taken together with the ownership and control | 
by NBC of media of mass communication, and affilia- . 
tion therewith both within and outside of the Greater 
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Philadelphia area, results in an undue concentration 
of control of such media inconsistent with the public 
interest, convenience and necessity and contrary to 
Sections 3.636 and 3.658 of the Rules of the Federal 
Communications Commission. 


‘4. To determine whether, in view of the evidence 
adduced under the foregoing issues, the renewal of 
license of WRCV-TV, Philadelphia, to NBC will serve 
the public interest, convenience and necessity.”’ 


6. In its opposition, NBC claims, in substance, that the 
instant protest fails to comply with the requirements of 
Section 309(c) of the Act in that the issues attempted to 
be raised are not supported by facts which are stated with 
particularity; that there is ‘‘no competition, direct or in- 
direct, between NBC and Philco in Philadelphia or else- 
where’’; that ‘‘absent competition, there can be no direct 
competitive injury’’ and, therefore, as a manufacturer, 
the protestant has no standing within the meaning of 
Section 309(c); that for the Commission to hold the pro- 
testant as a ‘‘party in interest’’ in its capacity as an 
advertiser would ‘‘open the floodgates to protests from 
tens of thousands of persons who have heretofore not had 
standing’’; that the protestant has failed to ‘‘specify facts 
showing that a renewal of the instant licenses would not 
be in the public interest, and to raise any genuine issues 
for the Commission’s consideration’’; that the protest is 
‘‘patently sham,’’ and a ‘‘compendium of generalities as- 
sembled’’ for the purpose of using the Commission’s pro- 
cedure ‘‘as a weapon in its $150,000,000 treble damage 
action against RCA, and as a further publicity spring- 
board to injure RCA and NBC.”’ 


7. The opposition further contends that there is no ‘‘im- 
propriety’? in NBC stations identifying themselves as ‘‘a 
service of RCA’’; that it is a normal practice in the 
industry; that ‘‘NBC and other applicant’s for Commis- 
sion approval have never interpreted’’ Question 9 of the 
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Commission’s Form 314 as applying to this practice; that 
the Commission has approved network ownership and op- 
eration of stations as being in the public interest; that 
NBC’s ‘‘option time’’ and ‘‘must buy”’ policies are ‘‘per- 
fectly consistent with the Commission’s rules’’; that it 
would not be appropriate for the Commission to order 
an evidentiary hearing on the anti-trust actions pending 
against RCA and/or NBC; that the fact that ‘‘most of 
these actions have been pending for many years furnishes 
some indication of the scope of the charges involved and 

of the length of time it would take the Commission 
239 to resolve these issues’’; that the protestant’s ‘‘re- 

view of RCA’s history since its inception ‘‘fails to 
allege facts showing monopolization by RCA nor does it 
‘‘charge an existing violation of law or of the Commis- 
sion’s rules’’; and that the protest has been filed as a 
‘‘publicity weapon by one who has no interest in the 
license renewal and no standing to protest it.’’ 


8. In its reply pleading entitled ‘‘Brief in Reply to 
Opposition to NBC to Protest of Philco Corporation,’’ ** 
the protestant, in substance, reiterates and re-emphasizes 
certain of its allegations, by claiming that NBC’s opposi- 
tion ignores the basic question presented by the protest, 
to wit: the public interest involved. It is argued that the 


24 The protestant’s reply pleading was filed on September 4, 1957. Although 
Section 309(c) of the Act does not provide for the filing of oppositions and 
replies thereto, we have, as a matter of policy, accepted such pleadings, pro- 
vided they were submitted within the filing limitations imposed by Section 1.730 
of the Commission’s Rules relating to the filing of oppositions to petitions and 
replies to such oppositions, Section 1.730 provides that replies to oppositions 
“must be filed within 5 days after such oppositions are filed with the Commis- 
sion.’’? Section 1.703 provides that in computing the above time requirements, 
‘¢When the period of time prescribed or allowed is less than 7 days, intermedi- 
ate Saturdays, Sundays, and holidays shall be excluded in the computation.’’ 
NBC’s opposition to the protest was filed on August 26, 1957. Thus, since 
August 31 was a Saturday, September 1 a Sunday, and September 2 a holiday, 
the last day for due filing of the protestant’s reply was September 3, 1957. 
Nevertheless, we have given consideration to the content of the reply pleading, 
and our conclusions herein were reached after such consideration. 
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protest cannot be dismissed as an ‘‘abuse of process,”’ 
nor does it require the Commission to enforce the anti- 
trust laws; that the protestant’s standing as a ‘“‘party in 
interest’? within the meaning of Section 309(c) is well 
established; that the protest alleges with more than the 
requisite particularity the facts of which the Commission 
must take notice. Protestant cites a number of Commis- 
sion and judicial decisions in support of its contention 
that the protest complies with the statutory requirements 
set forth in Section 309(c) of the Act. 


9. Section 309(¢) of the Communications Act provides, 
in substance, that within thirty (30) days after the grant 
without hearing of an application, any ‘‘party in interest’’ 
may file a protest directed against such grant, provided 
that such a protest contains allegations of fact which show 
the protestant to be a ‘‘party in interest.’’? The stand- 
ards for determining whether a person is a ‘“‘party in 
interest’? for the purposes of maintaining a protest are 
not delineated in Section 309(c) or elsewhere in the Act. 
However, it is well established that the test provided by 

the Sanders case, the touchstone of any determina- 
240 tion of who is a “‘party in interest’’ from an eco- 

nomic standpoint under Section 309(c), is one of 
direct and immediate competitive injury which gives 
‘‘standing’’ without reaching the level of a legal right. 
See Associated Industries v. Ickes, 184 F. 2d 694 (2nd 
Cir. 1943); United States Cane Sugar Refiners’ Assn. v. 
McNutt, 1388 F. 2d 116 (2nd Cir. 1943); Nattonal Coal 
Association v. Federal Power Commission, 191 F. 2d 462 
(D.C. Cir. 1951). Further, the injury must be reasonably 
certain and definite, and not nominal or speculative. Na- 
tional Broadcasting Co. (KOA) v. Federal Communications 
Commission, 132 F. 2d 545 (D.C. Cir. 1942); aff’d 319 


25 Federal Communications Commission v. Sanders Brothers Badio Station, 
309: U.S. 470 (1940). 
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U.S. 239 (1943). In the KOA case, the Court of Appeals | 


stated the latter requirement thusly, at page 548, 


‘‘Presumably by the decision in the Sanders case 2 
the Supreme Court intended that the financial injury | 


must be something more than nominal or highly specu- : 
lative. It seems not unreasonable to read the opinion | 


as requiring by implication that there be probable | 


injary of a substantial character.’’ 


It is therefore incumbent upon a protestant, in meeting 

the ‘‘party in interest’’ requirement of Section 309{c), | 
to establish that the grant complained of has resulted in | 
or is reasonably likely to result in some injury of a direct, | 
tangible and substantial nature. T. E. Allen ¢ Sons, 9 | 
Pike & Fischer RR 197; Midwest Television, Inc., 9 Pike | 
& Fischer RE 611; Ohio Valley Broadcasting Corporation, — 
10 Pike & Fischer RR 452. As we stated in the Midwest 


case, 


‘<The significance of a clear showing of casual rela- | 
tionship between the action being protested and the — 
alleged economic injury cannot be minimized in this 
or any similar case since it is a jurisdictional factor © 
which determines whether the protestant has shown > 


standing as a party in interest to protest.’’ 


10. When we examine the Philco protest we think it . 
clear that it fails to make any showing as to the probability | 
of substantial immediate injury to Philco if the protested | 
grant is made final. The NBC Philadelphia station, to the | 
extent profitable, will aid NBC financially, and thus indi- | 
rectly increase the profits of NBC’s parent RCA, with which | 


Philco is in competition in another line of commerce.” 
But certainly this is not enough to give Philco standing, 
any more than it would give standing to a manufacturer 


of washing machines—a product of another subsidiary of | 





casting 


16 Electronic manufacturing as contrasted with radio and television broad- | 
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RCA. There must at least be a showing of probable direct 
loss to the protestant and not merely such indirect injury 
as might conceivably result from generally strengthen- 
ing its competition.” 
241 11. We think it equally clear that Philco is not 
adversely affected by NBC ownership of a Phila- 
delphia television station because of certain alleged prac- 
tices of NBC as a network to which the protest adverts. 
These include both those types of practices such as option 
time abuses and ‘‘must buy’’ requirements allegedly in- 
jorious to Philco in its capacity as an advertiser, and the 
alleged facts that NBC makes frequent references to RCA 
in connection with its network color programs, the ‘‘To- 
day’’ program, its regular network announcements, etc. 
With respect to all of these matters, it is clear that Philco 
would be in exactly the same position if NBC owned no 
station in Philadelphia and its programs were carried over 
an independently owned affiliate. Since renewal or lack 
of renewal of WRCV-TV could not affect Phileo with 
respect to this category of action, they do not, even if we 
assume arguendo that they in fact injure Philco, make it 
aggrieved by the protested grant. 


12. This leaves for consideration the miniscule residue 
of Phileo’s allegations of injury. It does not allege NBC, 
in its ownership and operation of WRCV-TV, has unfairly 
discriminated against Philco, either in its news or other 
programming or its advertising practices. It suggests 
only that by such actions as the use of call signs related to 
the RCA trademark symbol, by announcements of the sta- 
tion as ‘‘a service of RCA,’’ and by occasional favorable 
news mentions of RCA developments, NBC’s ownership of a 
Philadelphia television station aids RCA in its competition 
with Philco in the manufacture and sales of electronic equip- 
ment. We think it clear that any real impact on Philco’s 





17It is to be noted that the station in question was previously owned by 
Phileo, which sold it to Westinghouse for $8,500,000. 
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competitive position of such activities is so speculative : 
and so indirect that it would make a mockery of the con- | 


cept of ‘‘party in interest’’ to apply it to these facts. 


13. We recognize that the courts have in a number of | 
cases constructed the term ‘‘party in interest’’ broadly — 
where the facts of a particular action would lead a reason- 
able man to conclude that the complaining party was | 
‘likely to be financially injured.’? Federal Communica- | 
tions Commission v. Sanders Bros. Radio Station, 309 | 
U.S. 470, 477; see Metropolitan Television Company v. | 
Federal Communications Commission, 95 U.S. App. D.C. | 
326, 221 F. 2d 879; Nattonal Coal Association v. Federal - 
Power Commission, 89 U.S. App. D.C. 135, 191 F. 2d 462; | 
City of Pittsburgh v. Federal Power Commission, 99 US. — 
App. D.C. 113, 237 F. 2d 741. But in all of the cases | 
of which we are aware in which standing as a “‘party in | 
interest”? or ‘‘person aggrieved or adversely affected’? | 


has been found to exist, the relationship between the agency - 


action complained of and the interest of the complaining » 


party were far more direct and immediate than they are . 


here. 


14. Thus, in the Nattonal Coal Association case, supra, ' 
coal producers and the United Mine Workers were found | 
to be aggrieved by an action of the Federal Power Com- | 
mission which, by granting a certificate authorizing the . 
construction of a natural gas pipe line to serve Oak Ridge, | 

Tennessee, threw open an area previously solely | 


242 dependent upon coal for fuel, for immediate and | 
direct competition by purveyors of natural gas. The | 
situation there, in other words, was closely analagous to | 


the one existing in Ohio Valley Broadcasting Corp., 12 
Pike & Fischer RR 452, affirmed on this point sub nom, | 
Clarksburg Publishing Co. v. Federal Communications | 


Commission, 96 U.S. App. D.C. 211, 225 F. 2d 511, where 


we found a newspaper had standing to protest the grant | 
of a television station in the community which the news- | 
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paper served because of the direct competition for adver- 

tising revenues which would be created as a result of the 
Commission action. Here, of course, the action of the a 
Commission renewing NBC’s television license in Phila- 
delphia has, as indicated above, nothing like this real 
competitive impact on Philco. 


15. The City of Pittsburgh case, supra, also clearly in- 
volved an action by the agency having much greater direct “~ 
impact upon the appellant than is the case here. For in : 
that case the action of the Federal Power Commission 
authorizing the abandonment of one pipe line and conver- 
sion of another which could serve Pittsburgh to meet ' 
the needs of the abandoned line directly and immediately 4 
affected the interests of the City of Pittsburgh as a con- 
sumer of natural gas because of the effect of such action, 
in the court’s view, precluded the possibility of expansion 
of the facilities serving Pittsburgh in order to meet in- , 
creasing needs of the consumers in that city. Similarly, 
in Metropolitan Television Company v. Federal Commu- 
nications Commission, supra, the Commission action com- a 
plained of resulted in objectionable interference being 
caused for the first time to a not insignificant area to which 
the protestant station provided service. The protesting 
station had shown in detail, in its protest, that in seeking 
advertising accounts it placed great emphasis on its wide 
area coverage, including coverage of the area which would 
receive interference. The Court of Appeals concluded 
that the showing was sufficient to show that it was likely to 
be financially injured in its competition with other adver- 
tising media in the area similarly basing their selling 
themes upon wide area coverage. > 


16. We have gone into these cases at some length be- 
cause they represent the extreme limits of situations in 
which the courts have found standing upon allegations of 
financial aggrievement, and because we believe the facts 





eee 
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of this case as, set forth above, clearly demonstate that the : 
protestant has not even approached making the showing : 


that was present in these situations. When Congress | 
adopted the protest procedure in 1952, it adverted, in the 
Senate Committee Report on the bill, to the fears which — 
had been expressed that the term might be subject to too 
broad an interpretation. It rejected this contention stat- 


ing (S. Rep. 44, 82 Cong. 1st Sess., p. 8): 


‘‘Fear has been expressed that use of ‘parties in in- 


terest’ might make possible intervention into pro- 


ceedings by a host of parties who have no legitimate — 


inteerst but solely with the purpose of delaying license 


grants which properly should be made. The Commit- 

tee does not so construe the term ‘party in inter- | 
243 ~=s rest’; ‘parties in interest’ because of electrical . 

interference are fixed and defined by the Snu- | 
preme Court decision in the KOA case (319 U.S. 239) | 
and the Commission’s rules and regulations; ‘parties . 
in interest’ from an economic standpoint are defined | 
by the Supreme Court decision in the Sanders case, 


(309 U.S. 470)? 


We think that the present protestant has clearly failed to | 
make any showing of probable substantial immediate in- . 
jary of the type which even the most liberal interpretation | 
of the term ‘‘party in interest’’ has heretofore determined | 
to be sufficient. We must, accordingly, conclude that Philco | 
has not shown itself to be a party in interest to the grant | 
of renewal of NBC’s license for television station WRCV : 


and that the protest must accordingly be dismissed. 


17. Notwithstanding our finding that the protestant has — 
failed to show that it is a ‘‘party in interest’’, in this case | 
as well as in all other instances, the Commission will con- 
sider any facts brought to its attention which bear on the 
question whether its ‘‘grant was improperly made or would | 
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otherwise not be in the public interest.’’ As is indicated 
above, issue ‘‘1’’ specified by protestant seeks a deter- 
mination by the Commission with respect to ‘‘the past his- 
tory of antitrust litigation and trade practices of RCA and 
NBC.”’ The various outstanding suits listed by protestant 
were filed in the respective federal courts between 1946 and 
1957. We reiterate the view which we have expressed on 
many occasions in the past, namely, that in circumstances 
such as those which pertain herein, the Commission will not 
act on unresolved complaints filed in the courts but will be 
guided by the determinations reached by said courts with 
respect to the allegations contained in said complaints. 
Consistent with this view, the Commission granted the 
above-entitled application subject to the condition that its 
action was ‘‘without prejudice to whatever action the Com- 
mission may deem appropriate at such time as presently 
pending anti-trust actions involving Radio Corporation of 
America and the National Broadcasting Company, Inc., may 
be terminated.’’ In re New Britain Broadcasting Company, 
13 Pike & Fischer BE 915. 


18. Issues ‘‘2’’ and ‘‘3’’ seek determinations with re- 
spect to violations of the Commission’s multiple ownership 
rules and its network rules. These questions have been 
raised in the past and have been resolved in favor of the 
applicant. To the extent that these matters are involved 
in pending litigation, we shall await the determination of 
the courts. Otherwise, we find no basis in the protest for 
holding a hearing on said issues. Issue ‘‘4’’ is based on 
findings reached under the other issues and raises no in- 
dependent questions. In re New Britain Broadcasting 
Company, 14 Pike & Fischer RR 725. 


244 19. In light of the above, the Commission con- 

eludes that the protestant has not shown that the 
Commission’s action of July 18, 1957, granting the above- 
entitled applications was improperly made or was other- 
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wise not in the public interest. Accordingly, the protest 
herein Is D1smisseEp. 


FEDERAL CoMMUNICATIONS COMMISSION 
Ben F. Wap te, 
Acting Secretary 


Adopted: September 11, 1957 
Released: September 16, 1957 





255 File No. BRCT-4 
Call Letters WRCV-TV 
Unrrep Srares or AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


Marx Transmrrren & ANTENNA AND AvUxmisaRy ANTENNA 


TELEVISION BROADCAST STATION LICENSE 


Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations here- 
tofore or hereafter made by this Commission, and further 
subject to conditions set forth in this license,* the LicznsEE 
after made by this Commission, and further subject to 
conditions set forth in this license,? the LicENSEE 


NationaL Broapcastine Company, Inc. 


is hereby authorized to use and operate the radio trans- 
mitting apparatus hereinafter described for the purpose of 
broadcasting for the term beginning Avcust 1 (3 am., 
Eastern Standard Time), 1957, and ending Avceustr 1 
(3 am., Eastern Standard Time), 1960. The licensee 
shall use and operate said apparatus only in accordance with 
the following terms: 


1. Station location: State—Pennsylvania; City—Phila- 
delphia. 
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2. Transmitter location: State—Pennsylvania; County— 
Montgomery; City or Town—Wyndmoor; Street and num- 
ber—1300 E. Mermaid Lane; North Latitude: Degrees—40; 
Minutes—05 ; Seconds—00. West Longitude: Degrees—75; 
Minutes—10; Seconds—47. 


3. Main studio location: State—Pennsylvania; County— 
Philadelphia; City or Town—Philadelphia; Street and 
number 1619 Walnut Street. 


4. Transmitter: Make and Type (Visual)—RCA TT- 
25BL1; Rated power—13.98 dbk (25 kw) peak. Make and 
Type (Aural) —RCA TT-25BL1; Rated Power—11.76 dbk 
(15 kw). 


5. Antenna: Main: RCA TF-6AL 6-section superturnstile. 
Make and Type—Auxiliary: RCA type TF-3A (modified), 3 
section superturnstile, mounted; Horizontal field pattern— 
Omnidirectional /inside the 501 foot supporting tower of the 
Antenna supporting structure—50l-foot tower/main an- 
tenna at the 194 to 243 foot level. Overall height above 
ground—602 feet. Obstruction marking specifications in 
accordance with paragraphs 1, 3, 5, 14, and 21 of the at- 
tached FCC Form 715. 


6. Operating assignment: Frequency—60-66 Megacycles. 
(Channel No. 3). Carrier frequency (Visual) 61.25 Mc. 
(Aural) 65.75 Me. Effective radiated power (Visual)—20 
dbk (100 kw) peak. (Aural)—17 dbk (50 kw). Transmitter 
output power (Visual)—12.8 dbk (19.1 kw) peak. (Aural) 
9.8 dbk (9.57 kw). Antenna height above average terrain— 
750 feet. Hours of operation—Unlimited. Subject to at- 
tached condition. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which may be nec- 
essary to comply with any decision of the Commission ren- 
dered as a result of any hearing held under the rules of 
the Commission prior to the commencement of this license 
period or any decision rendered as a result of any such 
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hearing which has been designated by not held, prior to 
the commencement of this license period. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public in- 
terest, convenience, or necessity to the full extent of the 
privileges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the fre- 
quency designated in the license beyond the term hereof, 
nor in any other manner than authorized herein. Neither 
the license nor the right granted hereunder shall be as- 
signed or otherwise transferred in violation of the Com- 
munications Act of 1934. This license is subject to the 
right of use or control by the Government of the United 
States conferred by section 606 of the Communications Act 
of 1934. 


Dated this 18th day of July, 1957. 
FEepERAL CoMMUNICATIONS CoMMISSION, 


Mary Jane Morais 
Secretary 


Dated this 18th day of July, 1957. 





256 ConDITION 
Subject to the following condition: 


This action is without prejudice to whatever action the 
Commission may deem appropriate at such time as pres- 
ently pending anti-trust actions involving Radio Corpo- 
ration of America and the National Broadcasting Company, 
Inc., may be terminated. 





2 This license consists of this page and pages —2—. 
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Statement of Questions Presented. 






tion states the questions as follows: 


economic injury as a manufacturer in competition 


advertiser? 


gations in Philco Corporation’s protest did not show 


competitive practices and (b) that the grant resulted 


mass communication? 


‘*( Appellee and Intervenor agree that these issues 
were raised in the Notice of Appeal, but reserve the 
right to argue that the protest did not allege with 

icularity any facts tending to show that (a) or 
(b) were true.) ”’ 





The issues on this appeal were stipulated by the parties | 
and approved by this Court in its order dated November | 
20, 1957. Although the parties could not agree on the — 
sequence in which they should be considered, the stipula- 


“Did the F. C. C. commit reversible error in | 
determining that facts alleged in Philco’s protest | 
failed to show it to be a ‘party in interest’, when | 
Philco alleged that the grant caused it substantial | 


with the licensee’s parent corporation and as an | 


‘(In the opinion of Appellee and Intervenor the : 
[following] issue is properly raised only if the [fore- | 
going] issue is decided adversely to Appellee * * *.)”? - 

‘‘Did the F. C. C. violate the duty imposed upon . 


it by the Communications Act of 1934 and its own | 
rules in determining without a hearing that the alle- | 


that the t of license renewals to N. B. C. was ; 
improperly made or otherwise not in the public inter- | 
est, when the protest contained allegations of fact | 
purporting to show: (a) that the licensee had a con- — 
tinuing history of antitrust violations and unfair | 


in undue concentration of control in the media of | 
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if THE 


Gnited States Court of Apveals 


Fos tae Drsrercr or Cotumsra Ciecorr. 
No. 14,166. 


Puco Corporation, 
Appellant, 


v. 


Fepgran Communications Comission, 
Appellee, 

Natrona Broapcastixe Company, Ixo., 
Intervenor. 


ON APPEAL FROM AN ORDER OF THE FEDERAL 
COMMUNICATIONS COMMISSION. 


BRIEF FOR INTERVENOR NATIONAL 
BROADCASTING COMPANY, INC. 





* Counter-Statement of the Case. : 
This appeal is from an order of the Federal Commnu- : 
> nications Commission dismissing a ‘‘protest’’ filed by 


appellant Philco Corporation under Section 309(c) of the | 
Communications Act of 1934, as amended, 47 U. S. C.. 

- §309(c).° | 
The challenged order renewed the broadcast license of | 
National Broadcasting Company, Inc. for its television 


® The Communications Act of 1934, c. 652, 48 Stat. 1064, as. 

amended, 47 U. S. C. §§151-609 (1952), as amended, 47 U. S. C.. 

> §§151-606 (Supp. IV, 1957), is hereafter referred to as the Com- 
munications Act. ! 
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station in Philadelphia. This station, WRCV-TV, was 
acquired by NBC from Westinghouse Broadcasting Com- 
pany, Inc. on January 22, 1956. The Commission authorized 
the transfer on December 21, 1955, in a decision which was 
not protested. National Broadcasting Co., 13 Pike & 
Fischer R. R. 374 (1955). 

On May 3, 1957, NBC applied to the Commission for 
a renewal of NBC’s Philadelphia license for the regular 
three-year term. That application was granted by the 
Commission without a hearing on July 18, 1957, and on 
August 14, 1957, Phileo filed its protest to the renewal (R. 
130-60). 

On January 17, 1957 (between the time of the unpro- 
tested original grant and the date of Philco’s protest to the 
renewal grant) Phileo commenced a treble damage anti- 
trust action against NBC’s parent company, Radio Corpo- 
ration of America, and others, not including NBC. In that 
action, which is now pending in the United States District 
Court for the Eastern District of Pennsylvania (Civil 
Action No. 21,923), Philco seeks $150,000,000 in damages 
(NBC opposition to protest, p. 2; B. 165). 

In its protest and before this Court, Philco advances a 
novel claim to standing to challenge the Commission’s 
action. Philco is not a broadcast licensee or applicant for a 
license, nor does it compete with any broadcast licensee in 
any respect (NBC opposition to protest, p. 7; B. 170). 
Philco is a manufacturer of television and radio sets, home 
appliances, and other products. Its sole claim to standing 
as a party in interest to the renewal grant is on the basis of 
the following allegation: 


‘*Philco is injured both as a manufacturer com- 
peting with RCA in the sale of its products and as 
an advertiser affected by the restrictive practices 
of NBC and the broadcasting stations which NBC 
owns and operates’’ (Protest, par. 2; RB. 131). 


Phileo does not claim to have any better status to test 
the Commission’s action than would any competitor of RCA 
or any national advertiser. Accordingly, if Philco has 
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sufficient standing before the Commission and this Court, 
so do all other competitors of RCA and all other national 
advertisers. These groups include many thousands of per- 
sons. : 
Philco asserts a right to demand that the Commission : 
order a full evidentiary hearing on the issues of whether 
NBC has the requisite character qualifications to be a 
broadcast licensee, in Philadelphia or elsewhere, and 
whether the renewal grant resulted in an undue concentra- 
tion of control of mass communication media (protest, pp. | 
28, 29; BR. 157-58). : 

In its Memorandum Opinion and Order released on 
September 16, 1957, the Commission dismissed the protest 
on the ground that Philco is not a party in interest with. 
respect to the renewal grant as required by Section 309(c) : 
of the Communications Act, 47 U.S. C. §309(c). : 

Despite Philco’s failure to qualify as a protestant, the 
Commission nevertheless considered Philco’s protest to: 
determine whether the matters alleged required the Com-: 
mission, acting on its own motion, to hold a hearing on the 
renewal grant. Finding no basis in the protest for such a 
hearing, the Commission adhered to its prior decision 
granting the renewal application (R. 232-44). : 

Phileo has appealed to this Court pursuant to Section 
402(b) and (c) of the Communications Act, and NBC has | 
intervened pursuant to Section 402(e), 47 U. S. C. §402(b), , 
(c) and (e). 


Summary of Argument. 
i. 


Philco is not a ‘‘party in interest’? to, or ‘‘person 
aggrieved’’ by, the renewal grant. : 
To qualify as a protestant and appellant, Phileo must. 
establish that (a) it has a relevant economic or business | 
relationship to the operation of a broadcast station, and 
(b) that the renewal grant will cause direct and substantial | 
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economic injury to that economic or business activity. 
Philco does not have standing on either of these two essen- 
tial requirements. 

Philco does not have any economic interest in the opera- 
tion of the television station here involved, nor in any other 
station. It does not compete with NBC or any other broad- 
cast licensee in Philadelphia or elsewhere. Indeed, Philco 
claims no better standing than any other competitor of 
RCA or any other national advertiser. Philco’s claim to 
status on this tenuous basis distorts the concept of ‘‘party 
in interest’? and ignores the controlling decisions of the 
Sepreme Conrt and this Court. 

Most of Philco’s allegations of injury do not relate to 
the operation of the Philadelphia station. Instead, Philco 
complains of certain network practices which allegedly 
harm it. But such network practices (even assuming, 
arguendo, that they did injure Philco) cannot qualify appel- 
lant as a ‘‘person aggrieved’’ by the Commission order 
here in issue. 

Phileo’s remaining claim of injury asserts that NBC’s 
Philadelphia station broadcasts references to RCA which 
allegedly give RCA an advertising advantage. This claim 
is not supported by any evidence of real economic impact 
on Phileo, and is patently insufficient to satisfy the require- 
ment of direct and substantial economic injury caused by 
the Commission’s order. 

Chaos would result if Philco’s interpretation of the 
‘‘party in interest’? rule were accepted. Philco demands 
a full evidentiary hearing on a great variety of issues, 
allegedly related to the public interest, ranging over the 
activities of RCA and NBC from their inception. That 
hearing alone, even if it did not also involve the practices 
of all network companies, would be of monumental propor- 
tions. 

Under the test here urged by Philco, there are literally 
tens of thousands of persons who would have standing to 
protest and appeal. The result would be an intolerable 
burden on the Commission and on the courts, with conse- 
quent paralysis of the administrative functions and a 











5 


thwarting of the entire purpose of the Communications 
Act. : 

Since Philco is not a party in interest or person 
aggrieved, this appeal should be dismissed. | 


If. 


The Commission correctly refused to order a hearing 
on the issues designated in Philco’s ‘‘protest’’. : 

The protest does not support Philco’s demand for a 
hearing in any event. It does not allege with particularity 
facts which, if proven, would show that NBC does not have 
the requisite character qualifications to be a broadcast 
licensee, or that NBC has an undue concentration of control 
of communications media. For that reason, if Philco’s 
appeal is not dismissed, the Commission’s dismissal of the. 
protest should be affirmed. 7 


ARGUMENT. 
i. 


PHILCO IS NOT A “PARTY IN INTEREST” TO, 
OR “PERSON AGGRIEVED” BY, THE 
RENEWAL GRANT.* 


Appellant seeks to qualify for an extraordinary status. 
It seeks to become, in effect, a ‘‘private attorney general’’ 
inquiring into any matters which might possibly show that 
the public interest is adversely affected by the Commission’s 


* In the instant case, there is no distinction between the qualifi- 
cations of a ‘‘party in interest’’, having the right to protest under 
Section 309(c), and a “‘person aggrieved”? entitled to appeal under 
Section 402(b) of the Communications Act. Metropolitan Televi- 
ston Co. v. Federal Communications Commission, 95 App. D. C. 
$26, 221 F. 2d 879, 880 (D. C. Cir. 1955); S. Rep. No. 44, 82nd 
Cong., 1st Sess. (1951), 1 Pike & Fischer R. R. 10 :271, 10:279._—s: 
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action.® The potentialities of such a role are, of course, 
particularly attractive to Philco, which in January of 1957 
filed a $150,000,000 private antitrust action against RCA 
and others. 

Congress clearly did not intend to allow this role to be 
assumed by anyone merely because he might have a private 
grievance and might wish to play the part. S. Rep. No. 44, 
2nd Cong., ist Sess. (1951), 1 Pike & Fischer RB. R. 10:271 
at 10:280. This is evident from National Broadcasting Co. 
(KOA) v. Federal Communications Commission, 76 App. 
D. C. 238, 1382 F. 2d 545 (D. C. Cir. 1942), aff’d, 319 U. S. 
239 (1943), where it was held that NBC had standing to 
appeal a Commission authorization resulting in substantial 
electrical interference with the signal of NBC’s station 
KOA in Denver, Colorado. The Supreme Court affirmed, 
with three of the justices abstaining and two dissenting. 
The majority opinion, by Mr. Justice Roberts, states that 
NBC came within the ruling of Federal Commumications 
Commission v. Sanders Brothers Radio Station, 309 U. S. 
470 (1940), that ‘‘a rival station, which would suffer eco- 
nomic injury by the grant of a license to another station, 
had standing to appeal under the terms of the Act’’ (319 
U. 8. at p. 247). 

Despite NBC’s relevant economic and business stake in 
the grant directly affecting the operation of KOA, both 
Courts divided on NBC’s capacity to bring that appeal. 
In this Court (Judges Edgerton and Miller dissenting) Mr. 
Justice Rutledge commented on the Sanders case as follows: 


‘“‘It seems not unreasonable to read the opinion as 
requiring by implication that there be probable 
injury of a substantial character. So much by way 
of limitation seems necessary to prevent vindication 
of the public interest from turning into mass appeals 
by the industry at large, with resulting hopeless 
clogging of the administrative process by judicial 
review * * *’? (132 F. 2d at p. 548). 


* See the dissent of Mr. Justice Douglas in National Broad- 
casting Co. (KOA) v. Federal Communications Commission, 319 
U. S. 239, 265 (1943); see also, Scripps-Howard Radio, Inc. v. 
Federal Communications Commission, 316 U. 8. 4, 14 (1942). 





-_ 
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As the KOA opinions indicate, and as the Commission. 
has consistently held, even a broadcast licensee does not 
have standing to test Commission action unless he can show 
that the authorization complained of will cause him direct 
injury of a substantial character. See Federal Communi- 
cations Commission v. WJR, The Goodwill Siatvon, Inc., 
337 U. S. 265, 280, 281 (1949) ; WOKO, Inc. v. Federal Com- 
munications Commission, 71 App. D. C. 228, 109 F. 2d 665 
(D. C. Cir. 1939); Tri-State Broadcasting Co. v. Federal 
Communications Commission, 71 App. D. C. 157, 107 F. 2d 
956 (D. C. Cir. 1939) ; Pittsburgh Radio Supply House v. 
Federal Communications Commission, 69 App. D. C. 22, 98 
F. 2d 303 (D. C. Cir. 1938) ; Pulitzer Publishing Co. v. Fed- 
eral Communications Commission, 68 App. D. C. 124, 94 F. 
2d 249 (D. C. Cir. 1937). 

U. S. Cane Sugar Rejiners’ Ass’n v. McNutt, 138 F. od 
116 (2d Cir. 1943), is also of interest here even though it 
did not involve the Communications Act. There, a unani- 
mous court (per Judge Chase) wrote in part: 


‘The adverse effect must be a result that is not 
only reasonably sure to follow the enforcement of the 
regulations but will be ‘something more than nominal 
or highly speculative.’ National Broadcasting Co. v, 
Federal Communications Commission, 76 U. 8. App. 
D. C. 238, 132 F. 2d 545, 548. * ° * In order to pre- 
vent * * * obstruction to the orderly administration 
of the statute by virtually unlimited petitions to 
review, it is necessary that the class of petitioners 
who have ‘standing to sue’ be confined to those who 
can show some direct adverse effect traceable with 
on certainty to the regulations promulgated’? 


(p. 120 


Philco apparently does not take issue with this conclu- 
sion. Instead, it purports to bring itself within the rule, 
contending that ‘‘Philco’s protest contained specific allega- 
tions showing that it suffered substantial economic injury 
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as a direct result of the renewal of NBC’s Philadelphia 
television station license.’’® 

That contention has no merit whatever. Philco cannot 
establish that the Commission’s authorization caused it 
direct and substantial economic injury because Philco has 
no economic interest that could be so injured. Absent such 
an interest, the requisite showing of injury is, of course, 
impossible. 


The authorities cited above demonstrate that even 
a broadcaster may not have a sufficient interest to enable 
it to challenge a Commission order. In the light of these 
decisions, an actual economic interest in broadcasting (or 
at the very least in some competitive medium of commn- 
nication) is a prerequisite to the status of a ‘‘party in 
interest’? aggrieved by the grant of a broadcast license. 
In Mansfeld Journal Co. v. Federal Commumications Com- 
mission, 84 App. D. C. 341, 173 F. 2d 646 (D. C. Cir. 1949), 
for example, this Court unanimously held that an appli- 
cant for a station license was not a person aggrieved by a 
grant licensing another party to serve the same area. In 
dismissing that appeal, Judge Miller wrote: 

‘‘Tt is our view that to apply the Sanders case to 
the situation here would unduly extend it; for this 
appellant is not the owner of an existing station and 
sag Hh" hold a construction permit’’ (173 F. 2d at 
Pp. 


See also, Granik v. Federal Communications Commission, 
Civil No. 13730, D. C. Cir. January 30, 1958. 

Here, appellant’s interest is far more remote. Philco 
is not a broadcast licensee or applicant for a license. Nor 
does it compete with NBC or any other licensee, either in 
the area affected by the grant or elsewhere. In short, to 
borrow Mr. Justice Rutledge’s phrase in the KOA case, 


* Appellant’s brief, pages 8, 9. Phileco again recognizes the 
necessity for establishing injury caused directly by the renewal 
grant when it states that one of its allegations “‘was deliberately 
included in the protest for the purpose of showing that the very 
grant protested was directly related to the injury of which Philco 
eomeriitiad* (appellant’s brief, footnote 15 at page 33). 
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supra, Phileo is not even a member of the “‘industry at 
99 : 
Nevertheless, Philco insists that it is directly and sub- - 
stantially injured by the Commission’s authorization ‘“‘asa _ 
manufacturer competing with RCA in the sale of its prod- 
ucts[®] and as an advertiser affected by the restrictive — 
practices of NBC and the broadcasting stations which NBC © 
owns and operates’’ (protest, par. 2; R. 131). : 
The claim that Philco is injured ‘‘as a competitor of | 
RCA”’ comes down to this: the Philadelphia station uses | 
the call letters WRCV-TV,°° identifies itself as a “‘service | 
of BCA’’, and from time to time makes other mention of _ 
BCA. These references allegedly give RCA an advertising | 
advantage over Philco and others, although there is no | 
allegation of lost sales or other tangible injury to Philco. | 
In considering this claim, it should be noted that refer- | 
ences to the station owner during station identification are | 
customary in the industry. For example, WTOP-TV 
regularly identifies itself as ‘‘the TV station of the Wash- | 
ington Post, Washington’s favorite home newspaper’’. | 
Such references are not forbidden by any law or any rule | 
or policy of the Commission. ! 
Indeed, prior to 1953, when a subsidiary of Phileo owned | 
the television station here involved, its call letters were | 
WPTZ and the station was regularly identified as ‘“‘your — 
Philco station’’. During that same period, Westinghouse | 
Broadcasting Company (a wholly-owned subsidiary of 
another Philco competitor, Westinghouse Electric Corpo- | 
ration) owned radio station KYW in Philadelphia, and — 
Westinghouse’s KYW regularly mentioned Philco during 
station breaks in exchange for reciprocal mentions of West- | 


* The products referred to are listed in the protest (par. 1, RB. | 
130), and include electronic devices, ranges, refrigerators, home | 
freezers, air conditioners and home laundry equipment. 


** This station was known as WPTZ when it was owned by © 
Phileo, and later by Westinghouse Broadcasting Company, prior — 
to the time when NBC bought the station. The change in call letters — 
from WPTZ to WRCV-TV was approved by the Commission with- . 
out any objection from Philco or anyone else. 
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requirement of substantial injury directly resulting from 
the renewal authorization. There is nothing in the protest 
or elsewhere to support the conclusion that these references 
have any real impact on Philco. But even apart from this, 
an “‘injury’’ resulting from material broadcast over a sta- 
tion is not caused by the Commission’s issuance of the 
station license in any realistic sense. If such ‘‘injury’’ 
were sufficient to give standing, any one who claimed to be 
‘Sagerieved’? by an anecdote, campaign speech or other 
program material would qualify as a protestant to any 
new grant to the station owner. The absurdity of this con- 
clusion was recognized by the Commission in National 
.Broadcasting Co., 8 Pike & Fischer BR. B. 647 (1952), where 
a protest to a renewal grant was filed by a quiz show con- 
testant who claimed to have a grievance against the station 

nt. The Commission dismissed that protest, 
holding that ‘‘the protestant’s grievance does not flow 
from any action of this Commission’’ (p. 647). 

In short, Phileo has completely failed to establish any 
direct and substantial economic injury resulting from the 
renewal grant. 

In attempting to meet its burden of proof, Philco is 
driven to the desperate contention that it has standing 
because it is directly injured ‘‘in two stages’’ (appellant’s 
brief, p. 38). That contention is completely at odds with 
this Court’s prior rulings. E.g., KF AB Broadcasting Co. 
vy. Federal Communications Commission, 85 App. D. C. 160, 
177 F. 2d 40 (D. C. Cir. 1949), and Mansfield Journal Co. 
v. Federal Communications Commission, supra. The most 
reeent of these is Southwestern Publishing Co. v. Federal 
Communications Commission, 100 App. D. C. 251, 243 F. 2d 
829 (D. C. Cir. 1957), where it was held that a parent com- 
pany’s ‘‘merely derivative’’ interest in the injury to its 
wholly-owned broadcasting subsidiary (which could have 
qualified as an appellant) is insufficient to confer appellate 
standing on the parent. 

It is significant that Philco does not claim to have any 
better standing to protest the Commission’s action than 
would any other competitor of RCA or any other national 
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advertiser (appellant’s brief, p. 37). Under Phileo’s | 
argument, there are tens of thousands of persons who | 
would have standing to protest and appeal the instant | 


authorization. In 1956, for example, approximately 10,000 


companies advertised in one or more of the three main | 
national media (consumer magazines, network television | 
and Sunday newspaper supplements).* In addition, RCA © 
has tens of thousands of competitors. The Electronics — 
Industry Association estimates that some 2,500 organiza- 
tions compete in that field; and the RCA Service Company | 
alone, a division of RCA, has an estimated 40,000 competi- — 
tors in the television service field (NBC opposition to pro- - 


test, p. 11; RB. 174). 


Moreover, Philco’s argument would permit tens of 
thousands of persons to protest and appeal any grants to 
each of the other networks, or to such station licensees as_— 
Westinghouse, Crosley Broadcasting Corporation, or Gen- | 


eral Electric Company. 


The proposition here advanced by Philco would require | 
the Commission to hold hearings, and defend appeals, at 
the instance of any one in a potential army of volunteer | 
‘private attorneys general’’. These persons would have — 


no real interest in broadcasting, but would instead, like | 
Phileco, have only an interest in prosecuting some private | 


grievance in another field. 


The result would be the ‘‘hopeless clogging of the admin- : 
istrative process by judicial review’’ envisioned in the KOA © 


case (supra, p. 6). The imposition of such an intolerable | 


burden on the Commission and the courts would thwart | 


the entire purpose of the Communications Act. 


Philco’s position is nothing less than an attempt to have © 
this Court do away with the safeguard that one must be | 
aggrieved by a Commission order before he can protest or | 
appeal that order. This attempt to unlock the floodgates © 


must fail, and this appeal must be dismissed. 


®<<National Advertisers Investments, 1956”, published by | 
Leading National Advertisers, Inc. (1957). : 
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If. 


THE COMMISSION CORRECTLY REFUSED 
TO ORDER A HEARING ON THE ISSUES 
DESIGNATED IN PHILCO’S PROTEST. 


Even if Philco had standing here, the dismissal of 
Phileo’s protest should be affirmed because the protest does 
not afford a sufficient basis for ordering a hearing on the 
issues designated therein. 

The matters on which Philco demands a full evidentiary 
hearing are as follows: 


1. ‘‘To determine whether the past history of 
antitrust litigation and trade practices of RCA and 
of NBC, BCA’s wholly-owned subsidiary, and the 
current practices of both as revealed by pas 
litigation, by Congressional inquiry, by the Commis- 
sion’s own files, and otherwise, adversely reflect on 
NBC’s character qualifications to own and operate 
this broadcast station in the public interest’’ (pro- 
test, pp. 28-29; RB. 157-58). 


2. **To determine whether the renewal of the 
said license, taken together with the ownership and 
control by NBC of media of mass communication, 
and affiliation therewith, both within and outside of 
the Greater Philadelphia area, results in an undue 
concentration of control of such media inconsistent 
with the public interest, convenience and necessity 
and contrary to Sections 3.636 and 3.658 of the Rules 
of the Federal Communications Commission’’ (pro- 
test, p. 29; RB. 158).° 


The charges on which Philco purports to rely encom- 
pass virtually the whole history of NBC and RCA, as well 
as the entire complex structure of the broadcasting indus- 


* This second issue was designated as issue ‘‘3’’ in the protest, 
bat includes Philco’s issue ‘‘2’’. Issue ‘‘4’’ of the protest is simply 
2 ‘‘eatch-all’’? which inquires ‘‘whether, in view of the evidence 
adduced under the foregoing issues, the renewal of the license of 
WRCV-TV, Philadelphia, to NBC will serve the public interest, 
convenience and necessity’’ (protest, p. 29; R. 158). 








all 
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try. In addition, the protest attempts to incorporate | 
by reference allegations made in eleven complex antitrust | 
actions and several Congressional and Commission investi- 
gations. While replying in detail to each allegation, 
innuendo and inference contained in the protest (see NBC’s © 
opposition to protest, pp. 13-19; BR. 176-82) would unduly ~ 
burden the Court, the question here presented does require | 
analysis of Philco’s main assertions. And analysis demon- — 
strates that the Commission could properly have sus- : 
tained a demurrer to the factual allegations ofthe pro- 
test, and that the protest was therefore properly dismissed | 
pursuant to the provisions of Section 309(c) of the Com-— 
munications Act, 47 U. S. C. §309(c).° : 

To support the ‘‘character qualifications’? issue, the | 
protest states: ‘‘A number of suits alleging illegal prac- | 
tices on the part of RCA and NBC are now outstanding”’ | 
(BR. 137). Phileco then quotes a description of these suits 
copied from NBC’s application for the instant renewal of | 
its license and asserts that, if the claims made in these ~ 
actions could be substantiated, then neither NBC nor RCA | 
should be awarded a station license (protest, par. 10; BR. 
137). : 

In other words, this part of the protest merely reiterates | 
the admitted facts that complaints alleging violations of © 
the antitrust laws had been filed against NBC and RCA, 
and that these complaints had not yet been adjudicated | 
by the courts. That information had already been consid- . 
ered by the Commission. Under such circumstances, it 
was entirely appropriate for the Commission to refuse to , 
undertake the burden of a full evidentiary hearing on all » 
of the issues raised in the various actions referred to in | 
the protest. Moreover, in approving the renewal applica- 


tion, the Commission stated: ‘‘This action is without prej- 


* For the purposes of this appeal, Phileo has waived any claim | 
to oral argument before the Commission on the sufficiency of the | 
protest (appellant’s brief, footnote 1 at page 10). However, if - 
this Court were to hold that the Commission must entertain Philco’s 
protest, then oral argument before the Commission would clearly be | 
required in order to attempt some limitation of the myriad ‘‘issnes’’ | 
raised by the protest. 
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udice to whatever action the Commission may deem appro- 
priate at such time as presently pending anti-trust actions 
involving Radio Corporation of America and National 
Broadcasting Company, Inc. may be terminated’? (Memo- 
randum Opinion and Order, p. 1; B. 232). 

Philco contends that the Commission’s refusal to order 
@ hearing on the merits of these various litigations was 
inconsistent with the Commission’s action in WBUF-TYV, 
Inc., 13 Pike & Fischer B. B. 60b (1955). The Commission 
there ordered a hearing on an issue similar to the first issue 
proposed by Philco and on the basis of a similar protest. 
Philco states that the WBUF decision ‘‘is, of course, irre- 
concilable with that in the instant case’’ (appellant’s brief, 
p. 24). 

At the time of the WBUF decision, the protest section 
required the Commission to hold a hearing on every issue 
specified by a protestant, justified or not. However, on 
January 20, 1956, that section was amended so as to give 
the Commission the right to strike issues where ‘‘even if 
the facts alleged were proven, no grounds for setting aside 
the grant are presented’’, c. 1, 70 Stat. 3, 47 U. S. C. 
§309{c).° The purpose of this amendment was to allow 
the Commission to do away with unnecessary and futile 
hearings. That is what the Commission has done here, 
and that is what it could not do at the time of the WBUF 
decision. 

The seeming conflict between WBUF and New Britain 
Broadcasting Co., 13 Pike & Fischer BR. R. 915 (1956), is 
also readily explainable. The New Britain case did not 
involve a protest, but a hearing under Section 309(b) of 
the Communications Act, 47 U. S. C. §309(b). In hearings 
ander that section, the Commission itself frames the issues 
it will consider. In New Britain, therefore, the Commis- 
sion was not bound by the rigid requirements of the pro- 
test section as it existed at the time of the WBUF decision 
and up until the 1956 amendment. In view of this, Philco’s 


* This amendment further provides that the Commission can do 
so only after oral argument. See footnote at page 15. 
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charge that the Commission has been inconsistent is also 
without merit. | 
But Philco insists that the protest contained more than | 
the above references to ‘“‘unresolved complaints’. Thatis — 
true. The protest alleges that NBC, directly or indirectly, | 
owns five VHF and two UHF television stations, five AM _ 
and four FM radio stations, and other broadcast interests 
(protest, par. 4; R. 132-33) and that ‘‘NBC-owned tele- 
vision stations are so located as to give them maximum 
strategic effect’? (protest, par 5; RB. 133-34). These allega- 
tions of course, are an attempt to support the ‘‘undue 
concentration of control’? issue (issue 2 at page 14, supra). 
Even assuming these allegations are true, they are clearly 
insufficient to justify a hearing on that issue. They add 
nothing to the facts which the Commission had already 
considered and, as the Commission’s opinion points out, the 
‘‘concentration’’ issues Philco designated ‘‘have been raised 
in the past and have been resolved in favor of the appli- 
cant’? (Memorandum Opinion and Order, par. 18; B. 243). 
The remaining charges in the protest are directed at 
NBC’s character qualifications to be a broadcast licensee 
in Philadelphia or elsewhere. The protest claims that NBC 
gives preferential publicity to RCA by certain references 
already discussed (protest, par. 6; BR. 134-5). The protes- 
tant implies that NBC had a duty to describe these practices 
in response to one of the form questions in its 1955 appli- 
cation to acquire the Philadelphia station (protest, par. 7; 
R. 135-36). The interpretation Phileco places on that 
question is at variance with the generally accepted inter- 
pretation (NBC opposition to protest, p. 15; B. 178). 
The protest also asserts that NBC’s ownership of tele- 
vision stations is a ‘‘basic prerequisite’? to NBC’s mode of 
operation as a network (protest, par. 8; RB. 136-37). That 
statement has already been admitted (see page 11, supra). 
The protest then alleges that NBC’s use of ‘‘network option 
time’’ and ‘‘must buy’’ policies ‘‘has rendered the sponsor- 
ship of a network program in the preferred listening 
periods prohibitively expensive’’ (protest, par. 9; R. 137). 
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This latter allegation is merely an assertion that NBC has 
used contract provisions which, despite close scrutiny by 
Congressional and Commission groups, are still sanctioned 
by the Commission’s rules and policies. Philco’s charac- 
terization that network advertising is ‘‘prohibitively expen- 
sive’? (obviously other national advertisers do not agree) 
adds nothing. If each of these charges were admitted, they 
would not furnish any reason for a hearing on this Philadel- 
phia station renewal grant. 

The remaining group of allegations constitute a claim 
that RCA has pursued a ‘‘course toward monopoly’’ from 
its inception in 1919. That mere conclusory statement, of 
course, is not sufficient. The statute requires that a pro- 
test ‘shall specify with particularity the facts relied upon 
by the protestant as showing that the grant was improperly 
made or would otherwise not be in the public interest’’, 47 
U. S. C. §309(¢c). Careful reading of the factual allega- 
tions made to support this charge of attempted monopoly 
{protest, par. 16; BR. 149-56) discloses that they show 
nothing of the kind, even if taken as true. 

The complete answer to all of the factual assertions 
in Phileo’s protest is that they do not allege with particu- 
larity conduct contrary to the Communications Act or 
any other law, or to any of the Commission’s rules or 
policies. A fortiori, these allegations afford no basis for 
holding a hearing to determine whether the Commission 
should impose the drastic remedy of divesting NBC of its 
station licenses. Since such a hearing would be futile, the 
dismissal of Philco’s protest should be affirmed. 
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The Commission’s dismissal of Philco’s protest was | 


entirely proper. Philco has no standing to protest the — 
renewal grant and, accordingly, this appeal must be 
di ° | ; 


Moreover, the factual allegations of the protest present 
no grounds for setting aside the renewal grant. Therefore, . 
even if Philco had standing to protest the grant or to © 
appeal, the Commission’s order should be affirmed. : 


Respectfully submitted, 


Jons F. Sorxezrt, 
James EK. GREeiey, 
Dents G. MciInennezy, 


Canmz, Gorpox, Rerspet & Oxt, 
1000 Vermont Avenue, N. W., 


Washington 5, D. C., 
Attorneys for Intervenor. 
Of Counsel: 
Tomas E. Exvi, 
30 Rockefeller Plaza, 


New York 20, New York. 


Scuwaprr, Haretson, Szean & Lewn, 
1719 Packard Building, 
Philadelphia 2, Pennsylvania. 


February 17, 1958. 
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APPENDIX. 


The docket entry of the filing of NBC’s Notice of Inter- | 
vention is as follows: : 


GENERAL DOCKET 
UNITED STATES COURT OF APPEALS 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 14166 
Date Filings—Proceedings Filed 
@3e ¢ a 


10-30-57 4 copies of notice of National Broadcast- 99 
ing Company, Inc., of intention to inter- 
vene (ms-10/29) 











28, 


Section 402(b) of the Communications Act, 47 U. 8S. C. 
§402(b), provides in part: 
‘‘Appeals may be taken from decisions and 
orders of the Commission to the United States Court 
of Appeals for the District of Columbia in any of 
the following cases: si 
**(1) By any applicant for a construction permit 
or station license, whose application is denied by the 


Commission. 
‘¢(2) By any applicant for the renewal or modifi- 
eation of any such instrument of authorization whose m4 
application is denied by the Commission. ‘ 
. So @ eS 2 s 





‘¢(6) By any other person who is aggrieved or 
whose interests are adversely affected by any order 
of the Commission granting or denying any applica- 
tion described in paragraphs (1)-(4) of this sub- 
section.’’ 








